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COMMENTARIES,

CHAPTER XVIL

POWER OVER NATURALIZATION AND BANKRUPTCY.

§ 1097. THE next clause is, that congress “shall have
“ power to establish an uniform rule of naturalization,
“and uniform laws on the subject of bankruptcies
“ throughout the United States.”

§ 1098. The propriety of confiding the power to
establish an uniform rule of naturalization to the nation-
al government seems not to have occasioned any doubt
or controversy in the convention. For aught that ap-
pears on the journals, it was conceded without objec-
tion.! Under the confederation, the states possessed
the sole authority to exercise the power ; and the dis-
similarity of the system’ in dlﬁ'efrent stated-was general-
ly admitted, as a_prominent deféct, and laid "the foun-
dation of many delicate and-intmeate.questions. As
the free inhabitants of each’ sta:¢ vwere “eititled to all
the privileges and immunides of citizens in all the
other states,? it followed, that a single state possessed
the power of forcing into every other state, with the

1 Journ. of Convention, 220, 257. — One of the grievances stated in

‘the Declaration of Independence was, that the king had endeavoured to

prevent the population of the states by obstructing the laws for natural-
ization of foreignera.
2 The Confederation, art. 4.

VOL. IIIL 1



2 CONSTITUTION OF THE U. STATES. [BOOK III

enjoyment of every immunity and privilege, any alien,
whom it might choose to incorporate into its own
society, however repugnant such admission might be to
their polity, conveniencies, and even prejudices. In
effect every state possessed the power of naturalizing
aliens in every other state ; a power as mischievous in
its nature, as it was indiscreet in its actual exercise.
In one state, residence for a short time might, and did
confer the rights of citizenship. In others, qualifica-
tions of greater importance were required. An alien,
therefore, incapacitated for the possession of certain
rights by the laws of the latter, might, by a previous
residence and naturalization in the former, elude at
pleasure all their salutary regulations for self-protec-
tion. Thus the laws of a single state were preposte-
rously rendered paramount to the laws of all the others,
even within their own jurisdiction.! And it has been
remarked with equal truth and justice, that it was
owing to mere casualty, that the exercise of this power
under the confederation did not involve the Union in
the most serious embarrassments.? There is great
wisdom, therefore, in confiding to the national govern-
ment the - “Pawer. to, cestablish a.uniform rule of natural-
ization thtoughett: the Unfrd States. It is of the
deepest mteres't‘to eté'Mnﬁe Union to know, who are
entiled to anlox t}r rlghts of citizens in each state,
since they th‘ete'b A ln:.elﬁci become entitled to the
rights of citizens in all the states. If aliens might be
admitted indiscriminately to enjoy all the rights of citi-
zens at the will of a single state, the Union might itself
be endangered by an influx of foreigners, hostile to its
insfitutions, ignorant of its powers, and incapable of
a due estimate of its privileges.

! The Federalist, No. 42 2 Ibid.
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§ 1099. It jollows, from the very nature of the pow-
er, that to be useful, it must be exclusive ; for a con-
current power in the states would bring back all the
evils and embarrassments, which the uniform rule ot
the constitution was designed to remedy. And, ac-
cordingly, though there was a momentary hesitation,
when the constitution first went into operation, wheth-
er the power might not still be exercised by the states,
subject only to the control of congress, so far as the
legislation of the latter extended, as the supreme law ;!
yet the power is now firmly established to be exclu-
sive.* The Federalist, indeed, introduced this very case,
as entirely clear, to illustrate the doctrine of an exclu-
sive power by implication, arising from the repugnancy
of a similar power in the states. “This power must
necessarily be exclusive,” say the authors ; “because,
if each state had power to prescribe a distinct rule,
there could be no uniform rule.”?

1 Collet v. Collet, 2 Dall. R. 204 ; Uniled Stales v. Villato, 2 Dall. 270;
Sergeant on Const. Law, ch. 28, [ch. 30, 2d. edit.]

2 See The Federalist, No. 32, 42; Chsrac v. Chirac, 2 Wheat. R. 259,
269 ; Rawle on the Const. ch. 9, p. 84, 85 to 88; Houston v. Mbore,
5 Wheat. R. 48, 49 ; Golden v. Prince, 3 Wash. Cir. Ot. R. 313, 322;
1 Kent’s Comm. Lect. 19, p. 397 ; 1 Tuck. Black. Comm. App. 255to 259;
12 Wheat. R. 277, per. Johnson J. ; but see 1d. 307, per Thompeon J. —
A question is often discussed under this lead, how far a person hasa
right to throw off his national allegiance, and to become the subject of
another country, without the consent of his native country. This is
usually denominated the right of expatriation. It is beside the pur-
pose_of these Commentaries to enter into any consideration of this sub-
ject, as it does not properly belong to any constitutional inquiry. It
may be stated, however, that there is no authority, which has affirma-
tively maintained the right, (unless provided for by the laws of the par-
ticular country,) and there is a very strong current of reasoning on the
other side, independent of the known practice and claims of the nations
of modern Europe. Seé Rawle on the Constitution, ch. 9, p. 85to 101 ;
Sergeant on Const. Law, ch. 28, [ch. 30.] ; 2 Kent’s Comnm. Lect. 25,
p. 35 to 42.

3 The Federalist, No. 32.
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§ 1100. The power, to pass laws on the subject of
bankruptcies was not in the original draft of the con-
stitution. The original article was committed to a com-
mittee together with the following proposition : “to
establish uniform laws upon the subject of bankrupt-
cies, and respecting the damages arising on the protest
of foreign bills of exchange.” The committee subse-
quently made a report in favour of incorporating the
clause on the subject of bankruptcies into the constitu-
tion ; and it was adopted by a vote of nine states
against one.! The brevity, with which this subject is
treated by the Federalist, is quite remarkable. The
only passage in that elaborate commentary, in which
the subject is treated, is as follows: “The power of
establishing uniform laws of bankruptcy is so intimately
connected with the regulation of commerce, and will
prevent so many frauds, where the parties or their
property may lie, or be removed into different states,
that the expediency of it seems not likely to be drawn
in question.”*

§ 1101. The subject, however, deserves a more
exact consideration. Before the adoption of the con-
stitution the states severally possessed the exclusive
right, as matter belonging to their general sovereignty,
to pass laws upon the subject of bankruptcy and insol-
vency.! Without stopping at present. to consider,
what is the precise meaning of each of these terms, as
contradistinguished from the other; it may be stated,
that the general object of all bankrupt and insolvent
laws is, on the one hand, to secure to creditors an ap-

U Journ. of Conventior, 220, 305, 320, 321, 357.
2 The Federalist, No. 42.

3 Slurgis v. Crowninshield, 4 Wheat. R. 122, 203,204 ; Rawle on the
_Constitution, ch. 9, p. 101, 102.
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propriation of the property of their debtors pro tanto
to the discharge of their debts, whenever the latter are
unable to discharge the whole amount ; and, on the
other hand, to relieve unfortunate and honest debtors
from perpetual bondage to their creditors, either in the
shape of unlimited imprisonment to coerce payment of
their debts, or of an absolute right to appropriate and
monopolize all their future earnings. The latter course
obviously destroys all encouragement to industry and
enterprize on the part of the unfortunate debtor, by
taking from him all the just rewards of his labour, and
leaving him a miserable pittance, dependent upon
the bounty or forbearance of his creditors. The for-
mer is, if possible, more harsh, severe, and indefensible.!
It makes poverty and misfortune, in themselves suffi-
ciently heavy burthens, the subject or the occasion
of penalties and punishments. Imprisonment, as a
civil remedy, admits of no defence, except as it is used
to coerce fraudulent debtors to yield up their pres-
ent property to their creditors, in discharge of their
engagements. But when the debtors have no prop-
erty, or have yielded up the whole to their creditors,
to allow the latter at their mere pleasure to imprison
them, is a refinement in cruelty, and an indulgence of
private passions, which could hardly find apology in an
enlightened despotism; and are utterly at war with
all the rights and duties of free governments. Such a
system of legislation i3 as unjust, as it is unfeeling. It
is incompatible with the first precepts of Christianity ;
and is a living reproach to the nations of christendom,
carrying them back to the worst ages of paganism.*®

? See 1 Tuck. Black. Comm. App. 259.
2 See 2 Black. Comm. 471, 472, 473. See also 1 Tuck. Black. Comm.
App. 259.
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One of the first duties of legislation, while it provides
amply for the sacred obligation of contracts, and the
remedies to enforce them, certainly is, pari passu, to re-
lieve the unfortunate and meritorious debtor from a
slavery of mind and body, which cuts him off from a
fair enjoyment of the common benefits of sdciety, and
robs his family of the fruits of his labour, and the benefits
of his paternal superintendence. A national govern-
ment, which did not possess this power of legislation,
would be little worthy of the exalted functions of guard-
ing the happiness, and supporting the rights of a free
people. It might guard against political oppressions,
only to render private oppressions more intolerable,
and more glaring.

§ 1102. But there are peculiar reasons, independent
of these general considerations, why the government
of the United States should be entrusted with this
power. They result from the importance of preserv-
ing harmony, promoting justice, and securing equality
of rights and remedies among the citizens of all the
states. It is obvious, that if the power is exclusively
vested in the states, each one will be at liberty to frame
such a system of legislation upon the subject of bank-
ruptcy and insolvency, as best suits its own local inter-
ests, and pursuits. Under such circumstances no uni-
formity of system or operations can be expected. One
state may adopt a system of general insolvency ; an-
other, a limited or temporary system ; one may relieve
from the obligation of contracts ; another only from
imprisonment ; another may adopt a still more restric-
tive course of occasional relief ; and another may re-
fuse to act in any manner upon the subject. The
laws of one state may give undue preferences to one
. class of creditors, as for instance, to creditors by bond, or
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- judgment ; another may provide for an equality of debts,
and a distribution pro ratd without distinction among all.
One may prefer creditors living within the state to all
living without ; securing to the former an entire priori-
ty of payment out of the assets. Another may, with a
more liberal justice, provide for the equal payment of
all, at home and abroad, without favour or preference.
In short, diversities of almost infinite variety and ob-
ject may be introduced into the local system, which
may work gross injustice and inequality, and nourish
feuds and discontents in neighbouring states. What
is here stated, is not purely speculative. It has occurred
among the American states in the most offensive forms,
without any apparent reluctance or compunction on the
part of the offending state. There will always be
found in every state a large mass of politicians, who
will deem it more safe to consult their own temporary
interests and popularity, by a narrow system of prefer-
ences, than to enlarge the boundaries, so as to give to
distant creditors a fair share of the fortune of a ruined
debtor. There can be no other adequate remedy, than
giving a power to the general government, to introduce
and perpetuate a uniform system.!

§ 1103. In the next place it is clear, that no state
can introduce any system, which shall extend beyond
its own territorial limits, and the persons, who are
subject to its jurisdiction. Creditors residing in other
states cannot be bound by its laws ; and debts con-
tracted in other states are beyond the reach of its
legislation. It can neither discharge the obligation of
such contracts, nor touch the remedies, which relate to
them in any other jurisdiction. So that the most meri-

1 See Mr. Justice Johnson’s Opinion in Ogden v. Saunders, 12 Wheat.
R. 274, 275.
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torious insolvent debtor will be harassed by new suits,
and new litigations, as often as he moves out of the .
state boundaries.! His whole property may be absorb-
ed by his creditors residing in a single state, and he
may be left to the severe retributions of judicial process
in every other state in the Union. Among a people,
whose general and commercial intercourse must be so
great, and so constantly increasing, as in the United
States, this alone would be a most enormous evil,
and bear with peculiar severity upon all the commer-
cial states. Very few persons engaged in active busi-
ness will be without debtors or creditors in many states
in the Union. The evil is incapable of being redressed
by the states. It can be adequately redressed only
by the power of the Union. One of the most pressing
grievances, bearing upon commercial, manufacturing,
and agricultural interests at the present moment, is the
total want of a general system of bankruptcy. Itis
well known, that the power has lain dormant, except
for a short ,period, ever since the constitution was
adopted ; and the excellent system, then put into op-
eration, was repealed, before it had any fair trial, upon
grounds generally believed to be wholly beside its merits,
and from causes more easily understood, than deliber-
ately vindicated.*

1 2 Kent’s Comm. Lect. 37, p. 323, 324 ; Sergeant on Const. Law, ch.
28, [ch. 30 ;] Mr. Justice Johnson in 12 Wheat. R. 273 to 275.

2 See the Debate on the Bankrupt Bill in the House of Representa-
tives in the winter session of 1818 ; Webster’s Speechee, p. 510, &c. —
It is matter of regret, that the learned mind of Mr. Chancellor Kent
should have attached so much importance to a hasty, if not a petulant,
remark of Lord Eldon on this subject. There is no commercial state in
Europe, which has not, for a long period, possessed a system of bank-
rupt or insolvent laws. England has had one for more than three cen-
turies. And at no time have the parliament or people shown any inten-
tion to abandon the system. On the contrary, by recent acts of parlia-
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§ 1104. In the next place, the power is important
in regard to foreign countries, and to our commercial
credits and intercourse with them. Unless the gen-
eral government were invested with authority to pass
suitable laws, which should give reciprocity and equality
in cases of bankruptcies here, there would be danger,
that the state legislation might, by undue domestic
preferences and favours, compel foreign countries to
retaliate ; and instead of allowing creditors in the United
States to partake an equality of benefits in cases of
bankruptcies, to postpone them to all others. The
existence of the power is, therefore, eminently useful ;
first, as a check upon undue state legislation ; and sec-
ondly, as a means of redressing any grievances sustain-
ed by foreigners in commercial transactions.

§ 1105. It cannot but be matter of regret, that a
power so salutary should have hitherto remained (as
has been already intimated) a mere dead letter. It
is extraordinary, that a commercial nation, spreading
its enterprise through the whole world, and possessing
such an infinitely varied, internal trade, reaching al-
most to every cottage in the most distant states, should
voluntarily surrender up a system, which has elsewhere
enjoyed such general favour, as the best security of
creditors against fraud, and the best protection of debt-
ors against oppression.

ment, increased activity and extent have been given to the bankrupt and
insolvent laws. It is easy to cxaggerate the abuses of the systcm, and
point out its defects in glowing language. But the silent and potent in-
fluences of the system in its beneficent operations are apt to be over-
looked, and are rarely sufficiently studied. What system of human
legislation is not necessarily imperfect ? Yet who would, on that
account, destroy the fabric of society ?—2 Kent’s Comm. Lect. 37,
p. 321 to 324, and note (b) id. (2d edit. p. 391, 392:)

VOL. IIIL. 2
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§ 1106. What laws are to be deemed bankrupt laws
within the meaning of the constitution has been a mat-
ter of much forensic discussion and argument. At-
tempts have been made to distinguish between bank-
rupt laws and insolvent laws. For example, it has
been said, that laws, which merely liberate the person
of the debtor, are insolvent laws, and those, which dis-
charge the contract, are bankrupt laws. But it would
be very difficult to sustain this distinction by any uni-
formity of laws at home or abroad. In some of the
states, laws, known as insolvent laws, discharge the per-
son only ; in others, they discharge the contract. And
if congress were to pass a bankrupt act, which should
discharge the person only of the bankrupt, and leave
his future acquisitions liable to his creditors, there would
be great difficulty in saying, that such an act was not
in the sense of the constitution a bankrupt act, and so
within the power of congress.! Again; it has been
said, that insolvent laws act on imprisoned debtors only
at their own instance; and bankrupt laws only at the
instance of creditors. But, however true this may have
béen in past times, as the actual course of English
legislation,? it is not true, and never was true, as a dis-
tinction in colonial legislation. In England it was an
accident in the system, and not a material ground to
discriminate, who were to be deemed in a legal sense

1 Sturgis v. Crowninshield, 4 Wheat. R. 122, 194, 202.

2 It was not true in England at the time of the American revolution ;
for under the insolvent act, commonly called the  Lords’ Act of 32 Geo.
2, ch. 28, the creditors of the insolvent were equally with bimself enti-
tled to proceed to procure the benefit of the act ex parte. See 3 Black.
Comm. 416, and note 3 of Mr. Christian. The present system of bank-
ruptcy in England has been enlarged, so as now to' include voluntary
and concerted cases of bankruptcy. And the insolvent system is appli-
ed to all other imprisoned debtors, not within the bankrupt laws. See
Petersdorfl’s Abridgment, titles, Bankrupt and Insolvent.
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insolvents, or bankrupts. And if an act of congress
should be passed, which should authorize a commis-
sion of bankruptcy to issue at the instance of the debtor,
no court would on this account be warranted in saying,
that the act was unconstitutional, and the commission
a nullity. It is believed, that no laws ever were passed
in America by the colonies or states, which had the
technical denomination of “bankrupt laws.” But insol-
vent laws, quite co-extensive with the English bankrupt
system in their operations and objects, have not been
unfrequent in colonial and state legislation. No dis-
tinction was ever practically, or even theoretically at-
tempted to be made between bankruptcies and insol-
vencies. And an historical review of the colonial and
state legislation will abundantly show, that a bankrupt
law may contain those regulations, which are generally
found in insolvent laws; and that an insolvent law may
contain those, which are common to bankrupt laws.?

§ 1107. The truth is, that the English system of
bankruptcy, as well as the name, was borrowed from
the continental jurisprudence, and derivatively from the
Roman law. “We have fetched,” says Lord Coke,
«as well the name, as the wickedness of bankrupts, from
foreign nations ; for banque in the French is mensa, and
a banquer or eschanger is mensarius; and route is a
sign or mark, as we say a cart route is the sign or mark,
where the cart hath gone. Metaphorically it is taken
for him, that hath wasted his estate, and removed his
bank, so as there is left but a mention thereof. Some say
it should be derived from banque and rumpue, as he that

1 Sturgis v. Crowninshield, 4 Wheat. R. 122, 194.
2 Sturgis v. Crowninshield, 4 Wheat. R. 122, 194, 198, 203; 2 Kent’s
Comm. Lect. 37, p. 321, &c.



12 '  CONSTITUTION OF THE U. STATES. [BOOK IIIL

hath broken his bank or state.* Mr. Justice Blackstone
inclines strongly to this latter intimation, saying, that the
word is derived from the word bancus, or banque, which
signifies the table or countér of a tradesman, and ruptus,
broken; denoting thereby one, whose shop or place of
trade is broken and gone. It is observable, that the
first statute against bankrupt, is ¢against such persons,
as do make bankrupt,’ (34 Hen. 8, ch. 4,) which isa
literal translation of the French idiom, qui font banque
route.”*

§ 1108. The system of discharging persons, who
were unable to pay their debts, was transferred from
the Roman law into continental jurisprudence at an
early period. To the glory of Christianity let it be said,
that the law of cession (cessio bonorum) was introduced
by the Christian emperors of Rome, whereby, if a debt-
or ceded, or yielded up all his property to his creditors,
he was secured from being dragged to gacl, omni quo-
gue corporali crucialu semoto; for as the emperor
(Justinian) justly observed, inhumanum erat spoliatum
Jortunis suis in solidum damnari ;* a noble declaration,
which the American republics would do well to follow,
and not merely to praise. Neither by the Roman, nor
the continental law, was the cessio bonorum confined to
traders, but it extended to all persons. It may be add-
ed, that the cessio bonorum of the Roman law, and that,
which at present prevails in most parts of the continent
of Europe, only exempted the debtor from imprison-

1 4 Tost. ¢h. 63.

2 2 Black. Comm. 472, note ; Cooke’s Bankr. Laws, Introd. ch. 1.— The
modern French phrase in the Code of Commerce is la banqueroute.
“ Tout commergant failli, &c. est en etat de banqueroute.” Art. 438.

3 2 Black. Comm. 472, 473; Cod. Lib. 7, tit. 71, per fofum, Ayliffe’s
Pandects, B. 4, tit. 14,
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ment. It did not release or discharge the debt, or ex-
empt the future acquisitions of the debtor from execu-
tion for the debt. The English statute, commonly
called the “ Lords’ Act,” went no farther, than to dis-
charge the debtor’s person. And it may be laid down,
as the law of Germany, France, Holland, Scotland, and
England, that their insolvent laws are not more exten-
sive in their operation, than the cessio bonorum of the
civil law. In some parts of Germany, we are informed
by Huberus and Heineccius, a cessio bonorum does
not even work a discharge of the debtor’s person, and
much less of his future effects.! But with a view to
the advancement of commerce, and the benefit of cred-
itors, the systems, now commonly known by the name
of “bankrupt laws,” were introduced; and allowed a
proceeding to be had at the instance of the creditors
against an unwilling debtor, when he did not choose to
yield up his property ; or, as it is phrased in our law,
bankrupt laws were originally proceedings in invitum.
In the English system the bankrupt laws are limited to
persons, who are traders, or connected with matters of
trade and commerce, as such persons are peculiarly
liable to accidental losses, and to an inability of paying
their debts without any fault of their own.* But thisis
a mere matter of policy, and by no means enters into
the nature of such laws. There is nothing in the nature,
or reason of such laws to prevent their being applied
to any other class of unfortunate and meritorious debt-
ors®

1 1 Kent’s Comm. Lect. 19, p. 336 ; 1 Domat, B. 4, tit. 5, § 1, 2.

2 2 Black. Comm. 473, 474.

3 See Debate on the Bankr. Bill in the House of Representatives, Feb.
1818, 4 Elliot’s Debates, 282 to 284. — Perhaps as satisfactory a de-
ecription of a bankrupt law, as can be framed, is, that it is a law for the
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§ 1109. How far the power of congress to pass uni-
form laws on the subject of bankruptcies supersedes
the authority of state legislation on the same subject,
has been a matter of much elaborate forensic discus-
sion. It has been strenuously maintained by some
learned minds, that the power in congress is exclusive of
that of the states ; and, whether exerted or not, it super-
sedes state legislation.! On the other hand, it has been
maintained, that the power in congress is not exclusive;
that when congress has acted upon the subject, to the
extent of the national legislation the power of the states
is controlled and limited; but when unexerted, the
states are at liberty to exercise the power in its full ex-
tent, unless so far as they are controlled by other con-
stitutional provisions. And this latter opinion is now
firmly established by judicial decisions.* As this doc-
trine seems now to have obtained a general acquies-
cence, it does not seem necessary to review the rea-
soning, on which the different opinions are founded;
although, as a new question, it is probably as much open

benefit and relief of creditorsand their debtors, in cases, in which the
latter are unable, or unwilling to pay their debts. And a law on the
subject of bankruptcies, in the sense of the constitution, is a law making
provisions for cases of persons failing to pay their Jdebts. An amend-
ment was proposed by the state of New-York to the constitution at the
time of adopting it, that the power of passing uniform bankrupt laws
should extend only to merchants and other tmders but it did not meet
general favour.*

1 See Golden v. Prince, 3 Wash. Circ. R. 313; Ogden v. Saunders,
12 Wheat. R. 264, 267 to 270, per Washington J. It is well known,
that Mr. Justice Washington was not alone in the Court in this opmion
in the original case, (Slurgis v. Crowmnshuld 4 Wheat. R. 122) in
which it was first decided.

8 Sturgis v. Crowninshield, 4 Wheat. R. 122, 191 to 196; Id. 198 to
202; Ogden v. Saunders, 12. Wheat. R. 273, 275, 280, 306, 310, 314,

335, 369.

* Journal of Convention, Supplement, p. 436.
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to controversy, as any one, which has ever given rise
to judicial argumentation. But upon all such subjects
it seems desirable to adopt the sound practical maxim,
Interest reipublice, ut finis sit litium.

§ 1110. Itis,however, to be understood, that although
the states still retain the power to pass insolvent and
bankrupt laws, that power is not unlimited, as it was
before the constitution. It does not, as will be pres-
ently seen, extend to the passing of insolvent or bank-
rupt acts, which shall discharge the obligation of ante-
cedent contracts. It can discharge such contracts only,
as are made subsequently to the passing of such acts,
and such, as are made within the state between citi-
zens of the same state. It does not extend to con-
tracts made with a citizen of another state within the
state, nor to any contracts made in other states.!

! Ogden v. Saunders, 12 Wheat. R. 122, 369 ; Boyle v. Zacharte, 6 Pe-
ters’s R. 348; 2 Kent. Comm. Lect. 37, p. 323, 324 ; Sergeant on Const.
Law, ch. 28, p. 309, [ch. 30, p. 322;] Rawle on the Constitution, ch. 9,
p- 101, 102.
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CHAPTER XVIIL

POWER TO COIN MONEY AND FIX THE STANDARD OF
WEIGHTS AND MEASURES.

§ 1111. THE next power of congress is “to coin
“money, regulate the value thereof, and of foreign coin,
“and fix the standard of weights and measures.”

§ 1112. Under the confederation, the continental
congress had delegated to them, “the sole and exclu-
sive right and power of regulating the alloy and valae
of coin struck by their own authority, or by that of the
states,” and “ fixing the standard of weights and meas-
ures throughout the United States.” It is observable,
that, under the confederation, there was no power given
to regulate the value of foreign coin, an omission, which
in a great measure would destroy any uniformity in the
value of the current coin, since the respective states
might, by different regulations, create a different value
in each.! The constitution has, with great propriety,
cured this defect; and, indeed, the whole clause, as it
now stands, does not seem to have attracted any dis-
cussion in the convention.® It has been justly remark-
ed, that the power “to coin money ” would, doubtless,
include that of regulating its value, had the latter power
not been expressly inserted. But the constitution
abounds with pleonasms and repetitions of this nature.

- § 1113. The grounds, upon which the general power
to coin money, and regulate the value of foreign and

1 The Federalist, No. 42.
8 Journ. of Convention, 220, 257, 357.
3 Mr. Madison’s Letter to Mr. Cabell, 18th Sept. 1898
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domestic coin, is granted to the national government,
cannot require much illustration in order to vindicate it.
The object of the power is to produce uniformity of
value throughout the Union, and thus to preclude us
from the embarrassments of a perpetually fluctuating
and variable currency. Money is the universal medium
or common standard, by a comparison with which the
value of all merchandise may be ascertained, or, it is a
sign, which represents the respective values of all com-
modities.! It is, therefore, indispensable for the wants
and conveniencies of commerce, domestic as well as
foreign. The power to coin money is one of the ordi-
nary prerogatives of sovereignty, and is almost univer-
sally exercised in order to preserve a proper circulation
of good coin of a known value in the home market. In
order to secure it from debasement it is necessary, that
it should be exclusively under the control and regulation
of the government ; for if every individual were permit-
ted to make and circulate, what coin he should please,
there would be an opening to the grossest frauds and
impositions upon the public, by the use of base and
false coin. And the same remark applies with equal
force to foreign coin, if allowed to circulate freely in a
country without any control by the government. - Every
civilized government, therefore, with a view to prevent
such abuses, to facilitate exchanges, and thereby to en-
courage all sorts of industry and commerce, as well as
to guard itself against the embarrassments of an undue
scarcity of currency, injurious to its own interests and
credits, has found it necessary to coin money, and affix
to it a public stamp and value, and to regulate the in-
troduction and use of foreign coins.* In England, this

1 1 Black. Comm. 276.
2 Smith’s Wealth of Nations, B. 1, ch. 4.
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prerogative belongs to the crown ; and, in former ages,
it was greatly abused; for base coin was often coined
and circulated by its authority, at a value far above its
intrinsic worth ; and thus taxes of a burthensome na-
ture were laid indirectly upon the people.! There is
great propriety, therefore, in confiding it to the legisla-
ture, not only as the more immediate representatives of
the public interests, but as the more safe depositaries
of the power.?

§ 1114. The only question, which could properly
_ arise under our political institutions, is, whether it should
be confided to the national,-or to the state government.
‘It is manifest, that the former could alone give it com-
plete effect, and secure a wholesome and uniform cur-
rency throughout the Union. The varying standards
and regulations of the different states would introduce
infinite embarrassments and vexations in the course of
trade ; and often subject the innocent to the grossest
frauds. The evils of this nature were so extensively
felt, that the power was unhesitatingly confided by the
articles of confederation exclusively to the general gov-
ernment,’ notwithstanding the extraordinary jealousy,
which pervades every clause of that instrument. But
the concurrent power thereby reserved to the states,
(as well as the want of a power to regulate the value of
foreign coin,) was, under that feeble pageant of sove-
reignty, soon found to destroy the whole importance of
the grant. The floods of depreciated paper money,
with which most of the states of the Union, during
the last war, as well as the revolutionary war with Eng-
land, were inundated, to the dismay of the traveller and

1 1 Black. Comm. 278 ; Christian’s note, 21; Davies’s Rep. 48; 1
Hale's P1. Cr. 192 to 196.

3 1 Tucker’s Black. Comm. App. 261. 3 Art. 9.

7




CH. XVIL] POWERS OF CONGRESS — COINAGE. 19

the ruin of commerce, afford a lively proof of the mis-
chiefs of a currency exclusively under the control of
the states.!

§ 1115. It will be hereafter seen, that this is an ex-
clusive power in congress, the states being expressly
prohibited from coining money. And it has been said by
an eminent statesman,? that itis difficult to maintain, on
the face of the constitution itself and independent of
long continued practice, the doctrine, that the states,
not being at liberty to coin money, can authorize the
circulation of bank paper, as currency, at all. His rea-
soning deserves grave consideration, and is to the fol-
lowing effect. The states cannot coin money. Can
they, then, coin that, which becomes the actual and
almost universal substitute for money? Is not the right
of issuing paper, intended for circulation in the place,
and as the representative of metallic currency, derived
merely from the power of coining and regulating the
metallic currency? Could congress, if it did not pos-
sess the power of coining money and regulating the
value of foreign coins, create a bank with the power to
circulate bills? It would be difficult to make it out.
Where, then, do the states, to whom all control over
the metallic currency is altogether prohibited, obtain

_this power? It is true, that in other countries, private

! During the late war with Great Britain, (1812 to 1814,) in conse-
quence of the banks of the Middle, and Southern, and Western states
having suspended specie payments for their bank notes, they depreciated
as low as 25 per cent. discount from their nominal value. The duties on
inports were, however, paid and received in the local currency ; and the
consequence was, that goods imported at Baltimore paid 20 per cent
less duty, than the same goods paid, when imported into Boston. This
was 2 plain practical violation of the provision of the constitution, that all
duties, imports, and excises shall be uniform.

2 Mr. Webster’s Speech on the Bank of the United States, 25th and
28th of May, 1832.
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bankers, having no legal authority over the coin, issue
notes for circulation. But this they do always with the
consent of government, express or implied; and gov-
ernment restrains and regulates all their operations at
its pleasure. It would be a startling proposition in any
other part of the world, that the prerogative of coining
money, held by government, was liable to be defeated,
counteracted, or impeded by another prerogative, held
in other hands, of authorizing a paper circulation. 1Itis
further to be observed, that the states cannot issue
bills of credit; not that they cannot make them a legal
tender ; but that they cannot issue them at all. Thisis
a clear indication of the intent of the constitution to re-
strain the states, as well from establishing a paper cir-
"culation, as from interfering with the metallic circula-
tion. Banks have been created by states with no
capital whatever, their notes being put in circulation -
" simply on the credit of the state. What are the issues
of such banks, but bills of credit issued by the state?*

§ 1116. Whatever may be the force of this reason-
ing, it is probably too late to correct the error, if error
there be, in the assumption of this power by the states,
since it has an inveterate practice in its favour through
a very long period, and indeed ever since the adoption
of the constitution.

§ 1117. The other power, “to fix the standard of
“ weights and measures,” was, doubtless, given from
like motives of public policy, for the sake of uniformity,
and the convenience of commerce.* Hitherto, howev-
er, it has remained a dormant power, from the many

1 This opinion is not peculiar to Mr. Webster. It was maintained by
the late Hon. Samuel Dexter, one of the ablest statesmen and lawyers,
‘who have adoroed the annals of our country.

2 The Federalist, No. 42,
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difficulties attendant upon the subject, although it has
been repeatedly brought to the attention of congress in
most elaborate reports.! Until congress shall fix a
standard, the understanding seems to be, that the states
possess the power to fix their own weights and meas-
ures ;* or, at least, the existing standards at the adop-
tion of the constitution remain in full force. Under the
confederation, congress possessed the like exclusive
power.’ In England, the power to regulate weights and
measures is said by Mr. Justice Blackstone to belong to
the royal prerogative. But it has been remarked by a
learned commentator on his work, that the power can-
not, with propriety, be referred to the king’s prerogative ;
for, from Magna Charta to the present time, there are
above twenty acts of parliament to fix and establish the
standard and uniformity of weights and measures.®

§ 1118. The next power of congress is, “to provide
“for the punishment of counterfeiting the securities and
“current coin of the United States.” This power
would naturally flow, as an incident, from the antece-
dent powers to borrow money, and regulate the coinage ;
and, indeed, without it those powers would be without
any adequate sanction. This power would seem to be
exclusive of that of the states, since it grows out of the
constitution, as an appropriate means to carry into
effect other delegated powers, not antecedently exist-
ing in the states.’

1 Among these, none are more elaborate and exact, than that of Mr.
Jefferson and Mr. J. Q. Adams, while they were respectively at the
head of the department of state.

2 Rawle on the Constitution, ch. 9, p. 102. 3 Art. 9.

4 1 Black. Comm. 276.

5 1 Black. Comm. 276 ; Christian’s note, (16.)

6 See Rawle on Constitution, ch. 9, p. 103; The Federalist, No. 42,
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CHAPTER XVIIL

POWER TO ESTABLISH POST-OFFICES AND POST-
ROADS.

§ 1119. The next power of congress is, “to estab-
“lish post-offices and post-roads.” The nature and
extent of this power, both theoretically and practically,
are of great importance, and have given rise to much
ardent controversy. It deserves, therefore, a delibe-
rate examination. It was passed over by the Federalist
with a single remark, as a power not likely to be dis-
puted in its exercise, or to be deemed dangerous by its
scope. The “power,” says the Federalist, “of estab-
lishing post-roads must, in every view, be a harmless
power; and may, perhaps, by judicious management,
become productive of great public conveniency. No-
thing, which tends to facilitate the intercourse between
the states, can be deemed unworthy of the public care.”*
One cannot but feel, at the present time, an inclination
to smile at the guarded caution of these expressions,
and the hesitating avowal of the importance of the pow-
er. It affords, perhaps, one of the most striking proofs,
how much the growth and prosperity of the country
have outstripped the most sanguine anticipations of our
most enlightened patriots.

§ 1120. The post-office establishment has already
become one of the most beneficent, and useful estab-
lishments under the national government.* It circulates
intelligence of a commercial, political, intellectual, and

1 The Federalist, No. 42.
2 1 Tuck. Black. Comm. App. 265; Rawle on the Const. ch. 9, p. 103,
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private nature, with incredible speed and regularity. It
thus administers, in a very high degree, to the comfort,
the interests, and the necessities of persons, in every
rank and station of life. It brings the most distant
places and persons, as it were, in contact with each
other ; and thus softens the anxieties, increases the en-
joyments, and cheers the solitude of millions of hearts.
It imparts a new influence and impulse to private
intercourse; and, by a wider diffusion of knowledge,
enables political rights and duties to be performed with
more uniformity and sound judgment. It is not less
effective, as an-instrument of the government in its own
-operations. In peace, it enables it without ostentation
or expense to send its orders, and direct its measures
for the public good, and transfer its funds, and apply its
powers, with a facility and promptitude, which, compared
with the tardy operations, and imbecile' expedients of
former times, seem like the wonders of magic. In
war it is, if possible, still more important and useful,
communicating intelligence vital to the movements of
armies and navies, and the operations and duties
of warfare, with a rapidity, which, if it does not always
ensure victory, at least, in many instances, guards
against defeat and ruin. Thus, its influences have be-
come, in a public, as well as private view, of incalculable
value to the permanent interests of the Union. It
is obvious at a moment’s glance at the subject, that the
establishment in the hands of the states would have
been wholly inadequate to these objects ; and the im-
practicability of a uniformity of system would have
introduced infinite delays and inconveniences; and
burthened the mails with an endless variety of vexa-
tious taxations, and regulations. No one, accustomed
to the retardations of the post in passing through inde-
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pendent states on the continent of Europe, can fail to-
appreciate the benefits of a power, which pervades the
Union. The national government is that alone, which
can safely or effectually execute it, with equal prompti-
tude and cheapness, certainty and uniformity. Already
‘the post-office establishment realizes a revenue exceed-
ing two millions of dollars, from which it defrays all its
own expenses, and transmits mails in various directions
over more than one hundred and twenty thousand miles.
It transmits intelligence in one day to distant places,
which, when the constitution was first put into opera-
tion, was scarcely transmitted through the same distance
in the course of a week.! The rapidity of its movements
has been in a general view doubled within the last
twenty years. There are now more than eight thou-
sand five hundred post-offices in the United States;
and at every session of the legislature new routes are
constantly provided for, and new post-offices establish-
ed. It may, therefore, well be deemed a most benefi-

1 In the American Almanac and Repository published at Boston, in
1830, (a very valuable publication,) there is, at page 217, a tabular view
of the number of post-offices, and amounts of postage, and net revenue
and extent of roads in miles travelled by the mail for a large number of
years between 1790 and 1828. In 1790 there were seventy-five post-
offices, and the amount of postage was $37,935, and the number of mjles
travelled was 1875. In 1828 there were 7530 post-offices, and the
amount of postage was $1,659,915, and the number of miles travelled
was 115,176. See also American Almanac for 1832, p. 134. .And from
Dr. Lieber's Encyclopedia Americana, (article Posts,) it appears, that in
1831, the amount of postage was $1,997,811, and the number of miles
travelled 15,468,692. The first post-office, ever established in America,
seems to have been under an act of parliament, in 1710. Dr. Lieber’s
Encyc. Amer. article Poats.

In Mr. Professor Malkin’s introductory Lecture on Hxstory, before the
London University, in March, 1830, he states, (p. 14,) “It is understood,
that in England the first mode adopted for a proper and regular con-
veyance of letters was in 1642, weekly, and on horseback to every part
of the kingdom. The present improved system by mail-coaches was
not introduced until 1782.”
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cent power, whose operations can scarcely be applied,
except for good, and accomplish in an eminent degree
some of the high purposes set forth in the preamble
of the constitution, forming a more perfect union, pro-
viding for the common defence, and promoting the gen-
eral welfare.

§ 1121. Under the confederation, (art. 9,) congress
was invested with the sole and exclusive power of
« establishing and regulating post-offices from one state
to another throughout the United States, and exacting
such postage-on the papers passing through the same,
as may be requisite to defray the expenses of the said
office.”! How little was accomplished under it will be
at once apparent from the fact, that there were but
seventy-five post-offices established in all the United
States in the year 1789 ; that the whole amount of
postage in 1790 was only $37,935; and the number
of miles travelled by the mails only 1875.* This may
be in part attributable to the state of the country, and
the depression of all the commercial and other interests
of the country. But the power itself was so crippled
by the confederation, that it could accomplish little. The
national government did not possess any power, except
to establish post-offices from state to state, (leaving per-
haps, though not intended, the whole interior post-
offices in every state to its own regulation,) and the
postage, that could be taken, was not allowed to be be-

1 There is, in Bioren and Duane’s Edition of the Laws of the
United States, (Vol. 1, p. 649, &c.) an account of the post-office estab-
lishment, during the revolution and before the constitution was adopted,
Dr. Franklin was appointed in July, 1775, the first Postmaster General.
The act of 1782 directed, that a mail should be carried at least once in
every week to and from each stated post-office.

* American Almanac, 1830, p.217 ; Dr. Lieber's Encyc. Amer. article
Posts, ante, vol. iii. p. 24, note.

VOL. III 4



26 CONSTITUTION OF THE U. STATES. [BOOK IIIL

yond the actual expenses ; thus shutting up the avenue
to all improvements. In short, like every other power
under the confederation, it perished from a jealousy,
which required it to live, and yet refused it appropriate
nourishment and sustenance.!

§ 1122. 'In the first draft of the constitution, the
clause stood thus, “ Congress shall have power to estab-
lish post-offices.” It was subsequently amended by
adding the words “and post-roads,” by the vote of six
states against five ; and then, as' amended, it passed
without opposition.* It is observable, that the confed-
eration gave only the power to establish and regulate
post-offices ; and therefore the amendment introduced
a new and substantive power, unknown before in the
national government.

§ 1123. Upon the construction of this clause of the
constitution, two opposite opinions have been express-
ed. One maintains, that the power to establish post-
offices and post-roads can intend no more, than the
power to direct, where post-offices shall be kept, and
on what roads the mails shall be carried® Or, as it
has been on other occasions expressed, the power to
establish post-roads is a power to designate, or point out,
what roads shall be mail-roads, and the right of passage
or way along them, when so designated.* The other
maintains, that although these modes of exercising the
power are perfectly constitutional ; yet they are not the
whole of the power, and do not exhaustit. On the
contrary, the power comprehends the right to make, or
construct any roads, which congress may deem proper

1 See Sergeant on Const. Introduction, p. 17, (2d Edition.)
2 Journal of Convention, 220, 256, 257, 261, 357.

3 4 Elliot’s Debates, 279.

4 4 Elliot’s Debates, 354 ; Ibid. 233.
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for the conveyance of the mail, and to keep them in
due repair for such purpose.

§ 1124. The grounds of the former opinion seem to
be as follows. The power given under the confedera-
tion never practically received any other construct.on.
Congress never undertook to make any roads, but mere-
ly designated those existing roads, on which the mail
should pass. At the adoption of the constitution there
is not the slightest evidence, that a different arrange-
ment, as to the limits of the power, was contemplated.
On the contrary, it was treated by the Federalist, as a
harmless power, and not requiring any comment.! The
practice of the government, since the adoption of the
constitution, has conformed to this view. The first act
passed by congress, in 1792, is entitled “an act to es-
tablish post-offices and post-roads.” The first section
of this act established many post-bffices as well as post-
roads. It was continued, amended, and finally repeal-
ed, by a series of acts from 1792 to 1810 ; all of which
acts have the same title, and the same provisions de-
claring certain roads to be post-roads. From all of
which it is manifest, that the legislature supposed, that
they had established post-roads in the sense of the
constitution, when they declared certain roads, then in
existence, to be post-roads, and designated the routes,
along which the mails were to pass. As a farther proot
upon this subject, the statute book contains many acts
passed at various times, during a period of more than
twenty years, discontinuing certain post-roads.* A
strong argument is also derivable from the practice of
continental Europe, which must be presumed to have
been known to the framers of the constitution. Different

1 The Federalist, No. 42. 3 4 Elliot’s Debates, 354.
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nations in Europe have established posts, and for mutual
convenience have stipulated a free passage for the posts
arriving on their frontiers through their territories. It
is probable, that the constitution intended nothing more
by this provision, than to enable congress to do by law,
without consulting the states, what in Europe can be
done only by treaty or compact. It was thought
necessary to insert an express provision in the consti-
tution, enabling the government to exercise jurisdiction
over ten miles square for a seat of government, and of
such places, as should be ceded by the states for forts,
arsenals, and other similar purposes. It is incredible,
that such solicitude should have been expressed for such
inconsiderable spots, and yet, that at the same time,
the constitution intended to convey by implication the
power to construct roads throughout the whole coun-
try, with the consequent right to use the timber and soil,
and to exercise jurisdiction over them. It may be
said, that, unless congress have the power, the mail-
roads might be obstructed, or discontinued at the will of
the state authorities. But that consequence does not
follow ; for when a road is declared by law to be a
mail-road, the United States have a right of way over
it ; and, until the law is repealed, such an interest in the
use of it, as that the state authorities could not obstruct
it! The terms of the constitution are perfectly satis-
fied by this limited construction, and the power of con-
gress to make whatever roads they may please, in any
state, would be a most serious inroad upon the rights

and jurisdiction of the states. It never could have been
contemplated.*

1 4 Elliot’s Debates, 354, 355.
8 Aware of the difficulties attendant upon this extremely strict con-
struction, another has been attempted, which is more liberal, but which
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§ 1125. The grounds, upon which the other opinion
is maintained, are as follows: This is nota. question
of implied power ; but of express power. We are

it has been thought (as will be hereafter seen) to surrender the sub-
stance of the argument. It will be most satisfactory to give it in the
very words of its most distinguished advocate :

« The first of these grants is in the following words : ¢ Congress shall
¢have power to establish post-offices and post-roads” What is the just
import of these words, and the extent of the grant? The word ¢ establish’
is the ruling term; °post-offices and post-roads’ are the subjects, on
which it acts. The question, therefore, is, what power is ganted by
that word ? The sense, in which words are commonly used, is that, in
which they are to be understood in all transactions between public
bodies and individuals. The intention of the parties is to prevail, and /
there is no better way of ascertaining it, than by giving to the terms
used their ordinary import. If we were to ask any number of our most
enlightened citizens, who had no connexion' with public affairs, and
whose minds were unprejudiced, what was the import of the word ¢ es-
tablish,’ and the extent of the grant, which it controls, we do not think,
that there would be any difference of opinion among them. We are
satisfied, that all of them would answer, that a power was thereby given
to congress to fix on the towns, court-houses, and other places, through-
out our Union, at which there should be post-offices; the routes, by
which the mails should be carried from one post-office to another, so as
to diffuse intelligence as extensively, and to make the institution as use-
ful, as possible ; to fix the postage to be paid on every letter and packet
thus carried to support the establishment ; and to protect the post-offices
and mails from robbery, by punishing those, who should commit the
offence. The idea of a right to lay off the roads of the United States, on
a general scale of improvement ; to take the soil from the proprietor by
force ; to establish turnpikes and tolls, and to punish offenders in the
manner stated above, would never occur to any such person. The use
of the existing road, by the stage, mail-carrier, or post-boy, in passing
over it, as others do, is all, that would be thought of ; the jurisdiction and
soil remaining to the state, with a right in the state, or those authorized
by its legislature, to change the road at pleasure.

“The intention of the parties is supported by other proof, which ought
toplace it beyond all doubt. In the former act of government, (the con-
federation,) we find a grant for the same purpose, expressed in the fol-
lowing words: “The United States; in congress assembled, shall have
the sole and exclusive right and power of establishing and regulating
post-offices from one state to another, throughout the United States, and
of exacting such postage on the papers passing through the same, as
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not now looking to what are properly incidents, or
means to carry into effect given powers; but are to
construe the terms of an express,power. The words o

may be requisite to defray the expenses of the said post-office.’ The
term ¢ establish’ was likewise the ruling one, in that instrument, and
was evidently intended, and understood, to give a power simply and
solely to fix where there should be post-offices. By transferring this
tern from the confederation into the constitution, it was doubtless in-
tended, that it should be understood in the same sense in the latter, that
it was in the former instrument, and to be applied alike to post-offices
and post-roads. In whatever sense it is applied to post-offices, it must
be applied in the same sense to post-roads. But it may be asked, if
such was the intention, why were not all the other terms of the grant
transferred with it? The reason is obvious. The confederation being
a bond of union between independent states, it was necessary, in grant-
ing the powers, which were to be exercised over them, to be very ex-
plicit and minute in defining the powers granted. But the constitu-
tion, to the extent of its powers, having incorporated the states into
one government, like the government: of the states, individually, fewer
words, in defining the powers granted by it, were not only adequate,
but perhaps better adapt:d to the purpose. We find, that brevity is a
characteristic of the instrument. Had it been intended to convey a
more enlarged power in the constitution, than had been granted in the
confederation, surely the same controlling term would not have been
used ; or other words would have been added, to show such intention,
and to mark the extent, to which the power should be carried. Itisa
liberal construction of the powers granted in the constitution, by this
term, to include in it all the powers, that were granted in the confeder-
ation by terms, which specifically defined, and (as was supposed) ex
tended their limits. It would be absurd to say, that, by omitting from
the constitution any portion of the phraseology, which was deemed im-
portant in the confederation, the import of that term was enlarged, and
with it the powers of the constitution, in a proportional degree, beyond
what they were in the confederation. The right to exact postage and
to protect the post-offices and mails from robbery, by punishing the
offenders, may fairly be considered, as incidents to the grant, since, with-
out it, the object of the grant might be defeated. ~Whatever is abso-
lutely necessary to the accomplishment of the object of the grant, though
not specified, may fairly be considered as included init. Beyond this
the doctrine of incidental power cannot be carried.

“If we go back to the origin of our settlements and institutions, and
trace their progress down to the Revolution, we shall see, that it was in
this sense, and in none other, that the power was exercised by all our
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the constitution are, “Congress shall have power to
« establish post-offices and post-roads.” What is the
true meaning of these words? There is no such known

colonial governments. Post-offices were made for the country, and not
the country for them. They are the offspring of improvement. They
never go before it. Settlements are first made; after which the pro-
gress is uniform and simple, extending to objects in regular order, most
necessary to the comfort of man; schools, places of public worship,
court-houses, and markets ; post-offices follow. Roads may, indeed, be
said to be coeval with settlements. They lead to all the places mention-
ed, and to every other, which the various and complicated interests of
society require.

« It is believed, that not one example can be given, from the first set-
tlement of our country to the adoption of this constitution, of a post-
office being established, without a view to existing roads; or of a single
road having been made by pavement, turnpike, &c. for the sole purpose
of accommodating a post-office. Such, too, is the uniform progress of
all societies. In granting then this power to the United States, it was,
undoubtedly, intended by the framers and ratifiers of the constitution, to
convey it in the sense and extent only, in which it had been under-
stood and exercised by the previous authorities of the country.

«This conclusion is confirmed by the object of the grant and the
manner of its execution. The object is the transportation of the mail
throughout the United States, which may be done on horse-back, and
was so done, until lately, since the establishment of stages. Between
the great towns, and in othcr places, where the population is dense,
stages are preferred, because they afford an additional opportunity to
make a profit from passengers. But where the population is sparse,
and on cross roads, it is generally carried on horseback. Uncoonnected
with passengers and other objects, it cannot be doubted, that the mail
itself may be carried in every part of our Union, with nearly as much
economy, and greater despatch, on horscback, than in a stage; and in
many parts with much greater. 1In every part of the Union, in which
stages can be preferred, the roads are sufficiently good, provided those,
which serve for every other purpose, will accommodate them. In every
other part, where horses alone are used, if other people pnss them on
horseback, surely the mail-carrier can. For an object so simple and so
easy in the execution, it would. doubt!ess, excite surprise, if it should be
thought proper to appoint commissioners to lay off the country on a great
scheme of iinprovement, with the power to shorten distances, reduce
heights, l-vel mountains, and pave surfaces.

“If the United States possessed the power contended for under this
grant, might they not, in adopting the roads of the individual states for
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sense of the word “ establish,” as to « direct,” “ desig-
nate,” or “ point out.” And if there were, it does not
follow, that a special or peculiar sense is to be given to
the words, not conformable to their general meaning, un-
less that sense be required by the context, or, at least,
better harmonizes with the subject matter, and objects
of the power, than any other sense. That cannot be
pretended in the present case. The received general
meanings, if not the only meanings of the word « estab-
lish,” are, to settle firmly, to confirm, to fix, to form or
modify, to found, to build firmly, to erect permanently.!
And it is no small objection to any construction, that it
requires the word to be deflected from its received and
usual meaning; and gives it a meaning unknown to,
and unacknowledged by lexicographers. Especially is
it objectionable and inadmissible, where the received
and common meaning harmonizes with the subject mat-
ter ; and if the very end were required, no more exact
expression could ordinarily be used. In legislative
acts, in state papers, and in the constitution itself, the
word is found with the same general sense now insisted
on; that is, in the sense of, to create, to form, to make,
to construct, to settle, to build up with a view to per-
manence. Thus, our treaties speak of establishing reg-

the carriage of the mail, as has been done, assume jurisdiction over
them, and preclude a right to interfere with or alter them? Might they
not establish turnpikes, and exercise all the other acts of sovereignty,
above stated, over such roads, necessary to protect them from injury,
and defray the expense of repairing them? Surely, if the right exists,
these consequences necessarily followed, as soon as the road was estab-
lished. The absurdity of such a pretension must be apparent to all, who
examine it. In this way, a large portion of the territory of every state
might be taken from it ; for there is scarcely a road in any state, which
will not be used for the transportion of the mail. A new field for legis-
lation and internal government would thus be opened.” President Mon-
roe’s Message, of 4th May, 1822, p. 24 t0 27,
1 Johnson's Dict. ad verb. ; Webster's Dict. ibid.




CH. XVIIL.] POWERS OF CONGRESS — POST-OFFICE. 33

ulations of trade. Our laws speak of establishing navy-
hospitals, where land is to be purchased, work done,
and buildings erected; of establishing trading-houses
with the Indians, where houses are to be erected and
other things done. The word is constantly used in a
like sense in the articles of confederation. The authori-
ty is therein given to congress of establishing rules in
cases of captures; of establishing courts of appeal in
cases of capture; and, what is directly in point, of
establishing and regulating post-offices. Now, if the
meaning of the word here was simply to point out, or
designate post-offices, there would have been an end
of all further authority, except of regulating the post-
offices, so designated and pointed out. Under such
circumstances, how could it have been possible under
that instrument (which declares, that every power not
expressly delegated shall be retained by the states) to
find any authority to carry the mail, or to make con-
tracts for this purpose? much more to prohibit any other
persons under penalties from conveying letters, des-
patches, or other packets from one place to another of
the United States ? The very first act of the conti-
nental congress on this subject was, “ for establishing a
post,” (not a post office ;) and it directed, «that a line
of posts be appointed under the direction of the post-
master general, from Falmouth, in New-England, to
Savannah, in Georgia, with as many cross-posts, as he
shall think fit ;” and it directs the necessary expenses
of the “establishment” beyond the revenue to be paid
out by the United Colonies.! Under this, and other sup-
plementary acts, the establishment continued until Oc-
tober, 1782, when, under the articles of confederation,

1 Ordinance of 26th July 1775; 1 Journal of Congress, 177, 178.
VOL. III. 5
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the establishment was re-organized, and, instead of a
" mere appointment and designation of post-offices, pro-
vision was made, “that a continued communication of
posts throughout the United States shall be established
and maintained,” &c.; and many other regulations
were made wholly incompatible with the narrow con-
struction of the words now contended for.! .
§ 1126. The constitution itself also uniformly uses
the word “ establish ” in the general sense, and never
in this peculiar and narrow semse. It speaks in the
preamble of one motive being, “to establish justice,”
and that the people do ordain and establish this con-
stitution. It gives power to establish an uniform rule
of naturalization and uniform laws on the subject of
bankruptcies. Does not this authorize congress to -
make, create, form, and construct laws on these sub-
jects? It declares, that the judicial power shall be vested
in one supreme court and in such inferior courts, as
congress may, from time to time, ordain and establish.
Is not a power to establish courts a power to create, and
make, and regulate them? It declares, that the ratifi-
cation of nine states shall be sufficient for the establish-
ment of this constitution between the states so ratifying
the same.* And in one of the amendments, it pro-
vides, that congress -shall make no law respecting an
establishment of religion. It is plain, that to construe
the word in any of these cases, as.equivalent to desig-
nale, or point out, would be absolutely absurd. The
clear import of the word is, to create, and form, and fix
in a settled manner. Referring it to the subject mat-
ter, the sense, in no instance, can be mistaken. To

1 Ordinance, 18 Oct. 1782; 1 U. 8. Laws, (Bioren & Duane,) 651 ;
7 Journ. of Congress, 503.
2 Sece 4 Elliot’s Debates, 356.



CH. XVIII.] POWERS OF CONGRESS—POST-OFFICE. 35

establish courts is to create, and form, and regulate them.
To establish rules of naturalization is to frame and con-
firm such rules. To establish laws on the subject of
bankruptcies is to frame, fix, and pass them. To
establish the constitution is to make, and fix, and erect
it, as a permanent form of government. In the same
manner, to establish post-offices and post-roads is to
frame and pass laws, to erect, make, form, regulate, and
preserve them. Whatever is necessary, whatever is
_ appropriate to this purpose, is within the power.

§ 1127. Besides; upon this narrow construction,
what becomes of the power itself? If the power be to.
point oud, or designate post-offices, then it supposes, that
there already exist some offices, out of which a desig-
nation can be made. It supposes a powen to select
among things of the same nature. Now, if an office
does not already exist at the place, how can it be de-
signated, as a post-office? If you cannot create a
post-office, you can do no more, than mark out one
already existing. In short, these rules of strict con-
struction might be pressed still farther; and, as the
power is only given to designate, not offices, but post-
offices, the latter must be already in existence; for
otherwise the power must be read, to designate what
offices shall be used, as post-offices, or at what places
post-offices shall be recognised; either of which is a
departure from the supposed literal interpretation.

§ 1128. In the next place, let us see, what upon this
narrow interpretation becomes of the power in another
aspect. It is to establish post-offices. Now, the argu-
ment supposes, that this does not authorize the pur-
chase or erection of a building for an office ; but it does
necessarily suppose the authority to erect or create an
office; to regulate the duties of the officer ; and to fix

-
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a place, (officina) where his business is to be performed.
It then unavoidably includes, not merely a power to
designate, but a power to create the thing intended,
and to do all other acts to make the thing effectual ; that
is, to create the whole system appropriate to a post-
office establishment. Now, this involves a plain depar-
ture from the very ground of the argument. Itis no
longer a power to designate a thing, or mark outa
route ; but it is a power to create, and fix every other
thing necessary and appropriate to post-oﬂices. The
argument, therefore, resorts to implications in order to
escape from its own narrow interpretation; and the
very power to designate becomes a power to create
offices and frame systems, and institute penalties, and
raise revenue, and make contracts. It becomes, in
fact, the very thing, which the other argument sup-
poses to be the natural sense, viz. the power to erect,
“and maintain a post-office establishment.

§ 1129. Under any other interpretation, the power
itself would become a mere nullity. If resort be had to
a very strict and critical examination of the words, the
power “to establish post-offices” imports no more,
than the power to create the offices intended; that
done, the power is exhausted ; and the words are sat-
isfied. The power to create the office does not neces-
sarily include the power to carry the mail, or regulate
the conveyance of letters, or employ carriers. The
one may exist independently of the other. A state
might without absurdity possess the right to carry the
mail, while the United States might possess the right to
designate the post-offices, at which it should be opened,
and provide the proper officers ; or the converse pow-
ers might belong to each. It would not be impractica-
ble, though it would be extremely inconvenient and
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embarrassing. Yet, no man ever imagined such a con-
struction to be justifiable. And why not? Plainly,
because constitutions of government are not instruments
to be scrutinized, and weighed, upon metaphysical or
grammatical niceties. They do not turn upon ingen-
ious subtleties; but are adapted to the business and
exigencies of human society ; and the powers given
are understood in a large sense, in order to secure the
public interests. Common sense becomes the guide,
and prevents men from dealing with mere logical ab-
stractions. Under the confederation, this very power
to establish post-offices was construed to include the
other powers already named, and others far more re-
mote. It neverentered into the heads of the wise
men of those days, that they possessed a power to
create post-offices, without the power to create all the
other things necessary to make post-offices of some
human use. They did not dream of post-offices with-
out posts, or mails, or routes, or carriers. It would have
been worse than a mockery. Under the confedera-
tion, with the strict limitation of powers, which that in-
strument conferred, they put into operation a large
system for the appropriate purposes of a post-office
establishment.! Noman ever doubted, or denied the
constitutionality of this exercise of the power. It was
largely construed to meet the obvious intent, for which
it was delegated. The words of the constitution are
more extensive, than those of the confederation. In
the latter, the words to establish “post-roads ” are not
to be found. These words were certainly added for
some purpose. And if any, for what other purpose,
than to enable congress to lay out and make roads?*

1 See Act of 18th of October, 1782,
3 4 Elliot’s Debates, 356. '
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§ 1130. Under the constitution congress has, with-
out any questioning, given a liberal construction to the
power to establish post-offices and post-roads. It has
been truly said, that in a strict sense, “this power is
executed by the single act of making the establishment.
But from this has been inferred the power and duty of
carrying the mail along the post-road from one post-
- office to another. And from this implied power has

been again inferred the right to punish those, who steal
letters from the post-office, or rob the mail. It may.
be said with some plausibility, that the right to carry
the mail, and to punish those, who rob it, is not indis-
pensably necessary to the establishment of a post-office
and a post-road. This right is indeed essential to the
beneficial exercise of the power ; but not indispensably
necessary to its existence.”

-§ 1131. The whole practical course of the govern-
ment upon this subject, from its first organization down
to the present time, under every administration, has
repudiated the strict and narrow construction of the
words above mentioned.* The power to establish post-
offices and post-roads has never been understood to
include no more, than the power to point out and de-
signate post-offices and post-roads. Resort has been
constantly had to the more expanded sense of the word
“ establish ;” and no other sense can include the objects,
which the post-office laws have constantly included.

~Nay, it is not only not true, that these laws have stop-
ped short' of an exposition of the words sufficiently
broad to Justnfy the making of roads; but they have in-
cluded exercises of power far more remote from the

1 M Culloch v. Maryland, 4 Wheat. R. 316, 417.
8 See the laws referred to in Post-Master- General v. Early, 13 Wheat.
R. 136, 144, 145.
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immediate objects. If the practice of the government
is, therefore, of any weight in giving a constitutional
interpretation, it is in favour of the liberal interpretation
of the clause.
§ 1132. The fact, if true, that congress have not
hitherto made any roads for the carrying of the mail,
. would not affect the right, or touch the question. Itis
not doubted, that the power has been properly carried
" into effect, by making certain state roads post-roads.
When congress found those roads suited to the pur-
pose, there could be no constitutional reason for refus-
ing to establish them, as mail-routes. The exercise of
authority was clearly within the scope of the power.
But the argument would have it, that, because this ex-
ercise of the power, clearly within its scope, has been
hitherto restrained to making existing roads post-roads,
therefore congress cannot proceed constitutionally to
make a post-road, where no road now exists. This is
clearly what lawyers call a non sequitur. It might with
just as much propriety be urged, that, because con-
gress had not hitherto used a particular means to exe-
cute any other given power, therefore it could not now
doit. If, for instance, congress had never provided a
ship for the navy, except by purchase, they could not
now authorize ships to be built for a navy, or a con-
verso. If they had not laid a tax on certain goods, it
could not now be done. If they had never erected a
custom-house, or court-house, they could not now do
it. Such a mode of reasoning would be deemed
by all persons wholly indefensible.

§ 1133. But it is not admitted, that congress have
not exercised this very power with reference to this
very object. By the act of 21st of April, 1806, (ch. 41,)
the president was authorized to cause to be opened a
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road from the frontier of Georgia, on the route from
Athens to New-Orleans; and to cause to be opened a
road or roads through the territory, then lately ceded
by the Indians to the United States, from the river
Mississippi to the Ohio, and to the former Indian boun-
dary line, which was established by the treaty of Green-
ville; and to cause to be opened a road from Nashville,
in the state of Tennessee, to Natchez, in the Missis-
sippi territory. The same remark applies to the act of
29th of March, 1806, (ch. 19,) “to regulate the laying
“out and making a road from Cumberland, in the state
“of Maryland, to the state of Ohio.” Both of these
acts were passed in the administration of President
Jefferson, who, it is well known, on other occasions
maintained a strict construction of the constitution.

§ 1134. But passing by considerations of this nature,
why does not the power to establish post-offices and
post-roads include the power to make and construct
them, when wanted, as well as the power to establish a
navy-hospital, or a custom-house, a power to make and
construct them? The latter is not doubted by any
persons ; why then is the former? In each case, the
sense of the ruling term “establish” would seem to be
the same ; in each, the power may be carried into effect
by means short of constructing, or purchasing the things
authorized. A temporary use of a suitable site or
buildings may possibly be obtained with, or without
hire. Besides; why may not congress purchase, or
erect a post-office building, and buy the necessary
land, if it be in their judgment advisable? Can there
be a just doubt, that a power to establish post-offices
includes this power, just as much, asa power to estab-
lish custom-houses would to build the latter? Would
it not be a strange construction to say, that the abstract



CH. XVIII.] POWERS OF CONGRESS — POST-ROADS. 4l

office might-be created, but not the officina, or place,
where it could be exercised? There are many places
peculiarly fit for local post-offices, where no suitable
building might be found. And, if a power to construct
post-office buildings exists, where is the restraint upon
constructing roads ?

§ 1135. It is said, that there is no reason, why con-
gress should be invested with such a power, seeing
that the state roads may, and will furnish convenient
routes for the mail. When the state-roads do furnish
such routes, there can certainly be no sound policy in
congress making other routes. But thereis a great dif-
ference between the policy of exercising a power, and
the right of exercising it. But, suppose the state-roads
do not furnish (as in point of fact they did not at the
time of the adoption of the constitution, and as here-
after, for many exigencies of the government in times
of war and otherwise, they may not) suitable routes for
the mails, what is then to be done? Is the power of
the general government to be paralyzed? Suppose a
mail-road is out of repair and founderous, cannot con-
gress authorize the repair of it? If they can, why then
not make it originally? Is the one more a means to an
end, than the other? If not, then the power to carry
the mails may be obstructed ; nay, may be annihilated
by the neglect of a state.! Could it have been the in-
tention of the constitution, in the exercise of this most
vital power, to make it dependent upon the wxll or
the pleasure of the states?

§ 1136. It has been said, that when once a state-
road is made a post-road by an act of congress, the
national government have acquired such an interest in

1 4 Elliot’s Debates, 356.
VOL. I11. 6
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the use of it, that it is not competent for the state

authorities to obstruct it. But how can this be made
out? If the power of congress is merely to select or

designate the mail-roads, what interest in the use is
acquired by the national government any more, than by
any travellers upon the road? Where is the power
given to acquire it? Can it be pretended, that a state
may not discontinue a road, after it has been once
established, as a mail-road? The power has been
constantly exercised by the states ever since the adop-
tion of the constitution. The states have altered, and
discontinued, and changed such roads at their plea-
sure. It would be a most truly alarming inroad upon
state sovereignty to declare, that a state-road could
never be altered or discontinued after it had once be-
come a mail-road. That would be to supersede all state
authority over their own roads. If the states can dis-
continue their roads, why not obstruct them? Who
shall compel them to repair them, when discontinued,
or to keep them at any time in good repair? No one
"ever yet contended, that the national government pos-
sessed any such compulsive authority. If, then, the
states may alter or discontinue their roads, or suffer
them to go out of repair, is it not obvious, that the
power to carry the mails may be retarded or defeated
in a great measure by this constitutional exercise of
state power? And, if it be the right and duty of con-
gress to provide adequate means for the transportation
of the mails, wherever the public good requiresit, what
limit is there to these means, other than that they are
appropriate to the end ?!

1 4 Elliot’s Debates, 356.
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'§ 1137. In paint of fact, congress cannot be said, in
any exact sense, to have yet executed the power to
establish post-roads, if by that power we are to under-
stand the designation of particular state-roads, on which
the mails shall be carried. The general course has
been to designate merely the towns, between which
the mails shall be carried, without ascertaining the par-
ticular roads at all. Thus, the Act of 20th of February,
1792, ch. 7, (which is but a sample of the other acts,)
declares, that “ the following roads be established, as post-
roads, namely, from Wiscasset in the District of Maine to
Savannah in Georgia, by the following route, to wit :
Portland, Portsmouth, Newburyport, Ipswich, Salem,
Boston, Worcester,” &c. &ec.; without pointing out
any road between those places, on which it should be
carried. There are different roads from several of
these places to the others. Suppose one of these
roads should be discontinued, could the mail-carriers
insist upon travelling it ?

§ 1138. The truth is, that congress have hitherto
acted under the power to a very limited extent only;
and will forever continue to do so from principles
of public policy and economy, except in cases of
an -extraordinary nature. There can be no motive to
use the power, except for the public good; and cir-
cumstances may render it indispensable to carry it out
in particular cases to its full limits. It has already oc-
curred, and may hereafter occur, that post-roads may
be unportant and necessary for the purpose of the
Unign, in peace as well as in war, between places,
where there is not any good state-road, and where
the amount of travel would not justify any state in an
expenditure equal to the construction of such a state-
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road.! In such cases, as the benefit is for the Union, the
burthen ought to be borne by the Union. Without any
invidious distinction, it may be stated, that the winter
mail-route between Philadelphia, and Baltimore, and
‘Washington, by the way of the Susquehannah and
Havre de Grace, has been before congress under this
very aspect. There is no one, who will doubt the im-
portance of the best post-road in that direction ; (the
nearest between the two cities ;) and yet it is obvious,
that the nation alone can be justly called upon to pro-
vide the road.

§ 1139. Let a case be taken, when state policy or state
hostility shall lead the legislature to close up, or discon-
tinue a road, the nearest and the best between two great
states, rivals perhaps for the trade and intercourse of a
third state, shall it be said, that congress has no right
to make, or repair a road for keeping open for the mail
the best means of communication between those states ?
May the natienal government be compelled to take the
most inconvenient and indirect routes for the mail 7*
In other words, have the states a power to say, how,
and upon what roads the mails shall, and shall not
travel ? If so, then in relation to post-roads, the states,
and not the Union, are supreme.

§ 1140. But it is said, that it would be dangerous to
allow any power in the Union to lay out and construct
post-roads ; for then the exercise of the power would
supercede the state jurisdiction. This is an utter mis-
take. If congress should lay out and construct a post-
road in a state, it would still be a road within the or-
dinary territorial jurisdiction of the state. The state
could not, indeed, supercede, or obstruct, or djscon-

1 See Rawle on the Constitution, ch. 9, p. 103, 104.
% 4 Elliot's Debates, 356.
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tinue it, or prevent the Union from repairing it, or the
mails from travelling on it. But subject to these inciden-
tal rights, the right of territory and jurisdiction, civilly
and criminally, would be complete and perfect in the
state. ‘The power of congress over the road would be
limited to the mere right of passage and preservation.
That of the state would be general, and embrace all
other objects. Congress undoubtedly has power to
purchase lands in a state for any public purposes, such
as forts, arsenals, and dock-yards. So, they have a
right to erect hospitals, custom-houses, and court-
houses in a state. But no person ever imagined, that
these places were thereby removed from the general
jurisdiction of the state. On the contrary, they are
universally understood for all other purposes, not in-
consistent with the constitutional rights and uses of
the Union, to be subject to state authority and rights.
§ 1141. The clause respecting cessions of territory
for the seat of government, and for forts, arsenals, dock-
yards, &c. has nothing to do with the point. But if
it had, it is favourable to the power. That clause was
necessary for the purpose of ousting the state jurisdic-
tion in the specified cases, and for vesting an exclusive
jurisdiction in the general government. No general or
exclusive jurisdiction is either required, or would be
useful in regard to post-roads. It would be inconveni-
ent for congress to assemble in a place, where it had
not exclusive jurisdiction. And an exclusive juris-
diction would seem indispensable over forts, arse-
nals, dock-yards, and other places of a like nature.
But surely it will not be pretended, that congress
could not erect a fort, or magazine, in a place within a
state, unless the state should cede the territory. The
only effect would be, that the jurisdiction in such a
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case would not be exclusive. Suppose a state should
prohibit a sale of any of the lands within its boundaries
by its own citizens, for any public purposes indispensa-
ble for the Union, either military or civil, would not
congress possess a constitutional right to demand, and
appropriate land within the state for such purposes,
making a just compensation? Exclusive jurisdiction
over a road is one thing ; the right to make it is quite
another. A turnpike company may be authorized to
make a road ; and yet may have no jurisdiction, or at
least no exclusive jurisdiction over it.

§ 1142. The supposed silence of the Federalist!
proves nothing. That work was principally designed to
meet objections, and remove prejudices. The post-
office establishment in its nature, and character, and
purposes, was so generally deemed useful and conveni-
ent, and unexceptionable, that it was wholly unneces-
sary to expound its value, or enlarge upon its benefits.

§ 1143, Such is a summary of the principal reason-
ing on each side of this much contested question. The
reader must decide for himself, upon the preponder-
ance of the argument.

§ 1144. This question, as,to the right to lay out
and construct post-roads, is wholly distinct from that of
-the more general power to lay out and make canals,
and military and other roads. The latter power may
not exist at all ; even if the former should be un-
questionable. The latter turns upon a question of
implied power, as incident to given powers.* The
former turns upon the true interpretation of words -
of express grant. Nobody doubts, that the words
« establish post-roads,” may, without violating their re- *

1 No, 42. 3 See Rawle on the Constitution, ch. 9, p. 104.
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ceived meaning in other cases, be construed so, as to
include the power to lay out and construct roads. The
question is, whether that is the true sense of the words,
as used in the constitution. And here, if ever, the rule
of interpretation, which requires us to look at the na-
ture of the instrument, and the objects of the power,
as a national power, in order to expound its meaning,
must come into operation. ,

§ 1145. But whatever be the extent of the power,
narrow or large, there will still remain another inquiry,
whether it is an exclusive power, or concurrent in the
states. This is not, perhaps, a very important inquiry,

"because it is admitted on all sides, that it can be exer-
cised only in subordination to the power of congress, if
it be concurrent in the states. A learned commentator
deems it concurrent, inasmuch as there seems nothing in
the constitution, or in the nature of the thing itself, which
may not be exercised by both governments at the same
time, without prejudice or interference ; but subordinate,
because, whenever any power is expressly granted to
congress, it is to be taken for granted, that it is not to
be contravened by the authority of any particular state.
A state might, therefore, establish a post-road, or post-
office, on any route, where congress had not establish-
ed any.! On the other hand, another learned commen-
tator is of opinion, that the power is exclusive in con-
gress, so far as relates to the conveyance of letters,
&c.* It is highly improbable, that any state will at-
tempt any exercise of the power, considering the diffi-
culty of carrying it into effect, without the co-operation

of congress.

1 1 Tuck. Black. Comm. App. 265.
3 Rawle on the Constitution, ch. 9, p. 103, 104.
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CHAPTER XIX.

POWER TO PROMOTE SCIENCE AND USEFUL ARTS.

§ 1146. TuE next power of congress is, “ to promote
“.the progress of science and the useful arts, by secur-
“ing, for limited times, to authors and inventors the
“exclusive right to their respective writings and dis-
“coveries.”

§ 1147. This power did not exist under the confed-
eration; and its utility does not seem to have been
questioned. The copyright of authors in their works
had, before the revolution, been decided in Great Britain
to be a common law right; and it was regulated and
limited under statutes passed by parliament upon that
subject.! The right to useful inventions seems, with
equal reason, to belong to the inventors; and, accord-
ingly, it was saved out of the statute of monopolies in
the reign of King James the First, and has ever since
been allowed for a limited period, not exceeding four-
teen years.! It was doubtless to this knowledge of the
common law and statuteable rights of authors and in-
ventors, that we are to attribute this constitution-
al provision® It was beneficial to all parties, that the
national government should possess this power; to
authors and inventors, because, otherwise, they would
have been subjected to the varying laws and systems
of the different states on this subject, which would im-

1 2 Black. Comm. 406, 407, and Christian’s note, (5); 4 Burr. R.2303 ;
Rawle on Const. ch. 9, p. 105, 106; 2 Kent’s Comm. Lect. 36, p. 30§,
307, 314, 315.

8 2 Black. Comm. 407, and Christian’s note, (8) ; 4 Black. Comm. 159;
2 Kent’'s Comm. Lect. 36, p. 299 to 306.

3 The Federalist, No. 43.
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pair, and might even destroy the value of their rights ;
to the public, as it would promote the progress of
science and the useful arts, and admit the people at
large, after a short interval, to the full possession and
enjoyment of all writings and inventions without re-
straint. In short, the only boon, which could be offered
to inventors to disclose the secrets of their discoveries,
would be the exclusive right and profit of them, as a
monopoly for a limited period. And authors would
have little inducement to prepare elaborate works for
the public, if their publication was to be at a large ex-
pense, and, as soon as they were published, there
would be an unlimited right of depredation and piracy
of their copyright. The states could not separately
make effectual provision for either of the cases;! and
most of them, at the time of the adoption of the consti-
tution, had anticipated the propriety of such a grant of
power, by passing laws on the subject at the instance
of the continental congress.?

§ 1148. The power, in its terms, is confined; to
authors and inventors ; and cannot be extended to the
introducers of any new works or inventions. This has
been thought by some persons of high distinction to be a
defect in the constitution.® But perhaps the policy of fur-
ther extending the right is questionable; and, at allevents,
the restriction has not hitherto operated as any dis-
couragement of science or the arts, It has been doubt-
ed, whether congress has authority to decide the fact,
that a person is an author orinventor in the sense of the

9 2 Kent’s Comm. Lect. 36, p. 298, 299.

2 The Federalist, No. 43; See also 1 Tuck. Black. Comm. App. %5,
266; Rawle on Const. ch. 9, p. 105, 106 ; See Hamilton’s Report on
Manufactures, § 8, p. 235, &c.

3 Hamilton’s Rep. on Manufactures, § 8, p. 235, 236.
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constiution, so as to preclude that question from judi-
cial inquiry. But, at all events, such a construction
ought never to be put upon the terms of any general
act in favour of a particular inventor, unless it be inev-
itable.!

§ 1149. It has been suggested, that this power is not
exclusive, but concurrent with that of the states, so
always, that the acts of the latter do not contravene the
acts of congress.* It has, therefore, been asserted, that
where congress go no farther than to secure the right to
an author or inventor, the state may regulate the use
of such right, or restrain it, so far as it may deem it inju-
rious to the public. Whether this be so or not may be
matter for grave inquiry, whenever the question shall
arise directly in judgment. At present, it seems wholly
unnecessary to discuss it theoretically. But, at any
rate, there does not seem to be the same difficulty in
affirming, that, as the power of congress extends only
to authors and inventors, a state may grant an exclusive
right to the possessor or introducer of an art or inven-
tion, who does not claim to be an inventor, but has
merely introduced it from abroad.

§ 1150. In the first draft of the constitution the clause
is not to be found ; but the subject was referred to a
committee, (among other propositions,) whose report
was accepted, and gave the clause in the very form, in
which it now stands in the constitution.* A more ex-

tensive proposition, “to establish public institutions,
“ rewards, and immunities for the promotion of agricul-

1 Evans v. Eaton, 3 Wheat. R. 454, 513.

2 1 Tuck. Black. Comm. App. 265, 266; Livingston v. Van Ingen, 9
John. R, 507. )

3 Livingston v. Pan Ingen, 9 John. R. 507 ; Sergeant on Const. ch.
28, [ch. 3).]

4 Journ. of Convention, 260, 327, 328, 329.
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ture, commerce, and manufactures” was (as has been
before stated) made, and silently abandoned.! Con-
gress have already, by a series of laws on this subject,
provided for the rights of authors and inventors ; and,
without question, the exercise of the power has operat-
ed as an encouragement to native genius, and to the
solid advancement of literature and the arts.

§ 1151. The next power of congress is, “to consti-
“tute tribunals inferiour to the Supreme Court.” This
clause properly belongs to the third article of the con-
stitution ; and will come in review, when we survey the
constitution and powers of the judicial department. It
will, therefore, be, for the present, passed over.

1 Journal of Convention, 261.
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CHAPTER XX.

POWER TO PUNISH PIRACIES AND FELONIES,

§ 1152. THE next power of congress is. “to define
“and punish piracies and felonies committed on the
“high seas, and offences against the law of nations.”

§ 1153. By the confederation the sole and exclusive
power was given to congress “of appointing courts for
the trial of piracies and felonies committed on the high
seas.”! But there was no power expressly given to
define and punish piracies and felonies.? Congress,
however, proceeded to pass an ordinance for the erec-
tion of a court for such trials, and prescribed the pun-
ishment of death upon conviotion of the offence.! But
they never undertook to define, what piracies or felonies
were. It was taken for granted, that these were suffi-
ciently known and understood at the common law ;
and that resort might, in all such cases, be had to that
law, as the recognised jurisprudence of the Union.*

§ 1154. If the clause of the constitution had been
confined to piracies, there would not have been any
necessity of conferring the power to define the crime,

1 Art. 9. 3 The Federalist, No. 42.

3 See Ordinance for trial of piracies and felonies, 5th April, 1781 ;
7 Journ. Cong. 76.

4 A motion was made in Congress to amend the articles of confeder-
ation, by inserting in lieu of the words, as they stand in the instrument,
the following, “ declaring what acts committed on the high seas shall
be deemed piracies and felonies. It was negatived by the vote of nine
states against two. The reason, probably, was the extreme reluctance

of congress to admit any amendment after the project had been submit-
ted to the states.*

*1 Becret Journals of Congress, 3684, June 25, 1778.
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since the power to punish would necessarily be held to
include the power of ascertaining and fixing the defini-
tion of the crime. Indeed, there would not seem to be
the slightest reason to define the crime at all ; for piracy
is perfectly well known and understood in the law of na-
tions, though it is often found defined in mere municipal
codes.! By the law of nations, robbery or forcible depre-
dation upon the sea, animo furandi, is piracy. The com-
mon law, too, recognises, and punishes piracy as an of-
fence, not against its own municipal code, but as an
offence against the universal law of nations; a pirate be-
ing deemed an enemy of the human race.* The common
law, therefore, deems piracy to be robbery on the sea;
that is, the same crime, which it denominates robbery,
when committed on land.®* And if congress had simply
declared, that piracy should be punished with death,
the crime would have been sufficiently defined. Con-
gress may as well define by using a term of a known
and determinate meaning, as by an express enumera-
tion of all the particulars included in that term ; for that
is certain, which, by reference, is made certain. If con-
gress should declare murder a felony, no body would
doubt, what was intended by murder. And, indeed, if
congress should proceed to declare, that homicide,
“ with malice aforethought,” should be deemed murder,
and afelony; there would still be the same necessity

1 The Federalist, No. 42; Rawle on Const. ch. 9. p. 107; 2 Elliot’s
Debates, 389, 390.

2 4 Black. Comm. 71 to 73.

3 Mr. East says, “ The offence of piracy, by the common law, consists
in committing those acts of robbery and depredation upon the high seas,
which, if committed upon land, would have amounted to felony there.” *
In giving this definition he has done no more than follow the language
of preceding writérs on the common law.t

2 East, P. C. 796. - ¢ 4 Black. Comm. 710 TX.
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of ascertaining, from the common law, what constituted
malice aforethought. So, that there would be no end
to difficulties or definitions; for each successive defini-
tion might involve some terms, which would still re-
quire some new explanation. But the true intent of
the constitution in this part, was, not merely to define
piracy, as known to the law of nations, but to enumer-
ate what crimes in the national code should be deemed
piracies. And so the power has been practically ex-
pounded by congress.!

§ 1155. But the power is not merely to define and
punish piracies, but felonies, and offences against the
law of nations; and on this account, the power to
define, as well as to punish, is peculiarly appropriate.
It has been remarked, that felony is a term of loose sig-
nification, even in the common law; and of various
import in the statute law of England.* Mr. Justice
Blackstone says, that felony, in the general acceptation
of the English law, comprises every species of crime,
which occasioned at common law the forfeiture of
lands and goods. This most frequently happens in
those crimes, for which a capital punishment either is, or
was liable to be inflicted. All offences now capital by
the English law are felonies ; but there are still some
offences, not capital, which are yet felonies, (such as
suicide, petty larceny, and homicide by chance med-
ley ;) that is, they subject the committers of them to
some, forfeiture, either of lands or goods.* But the
idea of capital punishment has now become so associat-
ed, in the English law, with the idea of felony, that if
an act of parliament makes a new offence felony, the

1 Unilsd Statesv. Smith, 5 Wheat. R. 153, 158 to 163.
2 The Federalist, No. 42; 2 Elliot’s Deb. 389, 390.
3 Co. Litt. 391. 4 4 Black. Comm. 93 to 98.
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law implies, that it shall be punished with death, as well
as with forfeiture.!
- § 1156. Lord Coke has given a somewhat different
account of the meaning of felony ; for he says “ex vi
termini significal quodlibet capitale crimen felleo animo
perpetratum ;” (that is, it signifies every capital offence
committed with a felonious intent;) “in which sense
murder is said to be done per feloniam, and is so ap-
propriated by law, as-that felonice cannot be expressed
by any other word.* This has been treated as a fanci-
ful derivation, and not as correct, as that of Mr. J.
Blackstone, who has followed out that of Spelman.®

§ 1157. But whatever may be the true import of the
word felony at the common law, with reference to mu-
nicipal offences, in relation to offences on the high seas,
its meaning is necessarily somewhat indeterminate ; since
the term is not used in the criminal jurisprudence of the
Admiralty in the technical sense of the common law.*
Lord Coke long ago stated, that apardon of felonies would
not pardon piracy, for “piracy or robbery on the high
seas was no felony, whereof the common law took any
knowledge, &c.; but was only punishable by the civil
law, &c.; the attainder by which law wrought no for-
feiture of lands or corruption of blood.”* And he ad-
ded, that the statute of 28 Henry 8, ch. 15, which crea-
ted the High Commission Court for the trial of “all
treasons, felonies, robberies, murders, and confederacies,
committed in or upon the high sea, &c.,” did not alter

1 4 Black. Comm. 98; See also 1 Hawk. P. C. ch, 37, (Curwood’s
Edit. ch. 7.)

2 Co. Litt. 391; 1 Hawk. P. C. ch. 37.

3 See 1 Curwood’s Hawk. P. C. ch. 7, note p, 71.

4 United Stales v. Smith, 5 Wheat. R. 153, 159.

5 3 Inst. 112. ‘
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the offence, or make the offence felony, but left the
offence as it was before the act, viz. felony only by the
civil law.!

§ 1158. Offences against the law of nations are quite
as important, and cannot with any accuracy be said to be
completely ascertained, and defined in any public code,
recognized by the common consent of nations. In
- respect, therefore, as well- to felonies on the high seas,
as, to offences against the law of nations, there is a pe-
culiar fitness in giving to congress the power to define, as
well as to punish. And there is not the slightest reason
to doubt, that this consideration had very great weight
with the convention, in producing the phraseology of
the clause.* On either subject it would have been in-
convenient, if not impracticable, to have referred to the
codes of the states, as well from their imperfection, as
their different enumeration of the offences. ! Certainty,
as well as uniformity, required, that the power to define
and punish should reach over the whole of these
classes of offences.’

§ 1159. What is the meaning of “high seas” within
the intent of this clause does not seem;to admit of any
serious doubt. The phrase embraces not only the
waters of the ocean, which are out of sight of land,but
the waters on the sea coast below low water mark,
whether within the territorial boundaries of a foreign
nation, or of a domestic state.* Mr. Justice Blackstone
has remarked, that the main sea or high sea begins at
the low water mark. But between the high water

1 3 Inst. 112; Co. Lect. 391, a.

3 Uniled States v. Smith, 5 Wheat. R. 153, 159.

3 The Federalist, No. 42 ; Sergeant on Const. ch. 28, (ch. 30;) Rawle
on Const. ch. 9, p. 107.

4 United States v. Pirates, 5 Wheat. R. 184, 200, 204, 206 ; Uniled
States v. Wiltberger, 5 Wheat. R. 76, 94.
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mark and the low water mark, where the tide ebbs and
flows, the common law and the admiralty have
divisum imperium, an alternate jurisdiction, one upon
the water, when it is full sea; the other upon the land,
when it is an ebb.! He doubtless here refers to the
waters of the ocean on the sea-coast, and not in creeks
and inlets. Lord Hale says, that the sea is either that,
which lies within the body of the county or without.
That, which lies without the body of a county, is called
the main sea, or ocean.? So far, then, as regards the
states of the Union, “high seas” may be taken to mean
that part of the ocean, which washes the sea-coast, and
is without the body of any county, according to the
common law ; and, so far as regards foreign nations, any
waters on their sea-éoast, below low-water mark.?

§ 1160. Upon the propriety of granting this power
to the national government, there does not seem to
have been any controversy ; or if any, none of a serious
nature. It is obvious, that this power has an inti-
mate connexion and relation with the power to regu-
late commerce and intercourse with foreign nations,
and the rights and duties of the national government
in peace and war, arising out of the law of nations,
As the United States are responsible to foreign gov-
ernments for all violations of the law of nations, and as
the welfare of the Union is essentially connected with
the conduct of our citizens in regard to foreign nations,
congress ought to possess the power to define and

~ 11 Black. Comm. 110 ; Constable’s case, 5 Co. R. 106; 3 Inst. 113 ;

2 East’s P. C. 802, 803. ,

2 Hale in Harg. Law Tracts, ch. 4, p. 10; 1 Hale P. C. 423, 4.

3 See Rawle on the Const. ch. 9, p. 107 ; Sergeant on the Const. ch.
28, [ch. 30;] 1 Kent’s Comm. Lect. 17, p. 342, &c.; Uniled States v.
Grush, 5 Mason’s R. 200.
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punish all such offences, which may interrupt our inter-
course and harmony with, and our duties to them.!

§ 1161. Whether this power, so far as it concerns
the law of nations, is an exclusive one, has been doubt-
ed by a learned commentator.* As, up to the present
‘time, that question may be deemed for most purposes
to be a mere speculative question, it is not proposed to
discuss it, since it may be better reasoned out, when it
shall require judicial decision.

§ 1162. The clause, as it was originally reported in
the first draft of the constitution, was in substance,
though not in language, as it now stands. It was sub-
sequently amended ; and in the second draft stood in
its present terms.® There is, however, in the Supple-
ment to the Journal, an obscure statement of a question
put, to strike out the word “punish,” seeming to refer
to this clause, which was carried in the affirmative by
the vote of six states against five.* Yet the constitu-
tion itself bears testimony, that it did not prevail.

1 See 1 Tucker’s Black. Comm. App. 268, 269 ; Rawle on Const. ch,
9, p. 108.

2 Rawle on Const. ch.9, p. 108.

3 Journal of Convention, 221, 257 to 259, 357.

4 Journal of Convention, p. 375, 376.
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CHAPTER XXI.

THE POWER TO DECLARE WAR AND MAKE
CAPTURES.

§ 1163. THE next power of congress is to declare
“ war, grant letters of marque and reprisal, and make
“rules concerning captures on land and water.”

§ 1164. A similar exclusive power was given to
congress by the confederation.! That such a power
ought to exist in the national government, no one will
deny, who believes, that it ought to have any powers
whatsoever, either for offence or defence, for the com-
mon good, or for the common protection. It is, there-
fore, wholly superfluous to reason out the propriety of
granting the power.® It is self-evident, unless the na-
tional government is to be a mere mockery and
shadow. The power could not be left without ex-
treme mischief, if not absolute ruin, to the separate au-
thority of the several states; for then it would be at
the option of any one to involve the whole in the ca-
lamities and burthens of warfare.’ In the general gov-
ernment it is safe, because there it can be declared only
by the majority of the states.

§ 1165. The only practical question upon this subject
would seem to be, to what department of the national
government it would be most wise and safe to confide -
this high prerogative, emphatically called the last resort
of sovereigns, ultima ratio regum. In Great Britain
itis the exclusive prerogative of the crown;* and in

—— %

1 Art. 9; The Federalist, No. 41.

2 See The Federalist, No. 23, 41.

3 1 Tucker’s Black. Comm. App. 271,
4 1 Black. Comm. 257, 258.
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other countries, it is usually, if not universally, confided
to the executive department. It might by the consti-
tution have been confided to the executive, or to the
senate, or to both conjointly.

§ 1166. In the plan offered by an eminent states-
man in the convention, it was proposed, that the senate
should have the sole power of declaring war.! The
reasons, which may be urged in favour of such an
arrangement, are, that the senate would be composed
of representatives of the states, of great weight, saga-
city, and experience, and that being a small and select
body, promptitude of action, as well as wisdom, and
firmness, would, as they ought, accompany the pos-
session of the power. Large bodies necessarily move
slowly ; and where the co-operation of different bodies
is required, the retardation of any measure must be
proportionally increased. In the ordinary course of
legislation this may be no inconvenience. But in the
exercise of such a prerogative, as declaring war, des-
petch, secresy, and vigour are often indispensable, and
always useful towards success. On the other hand it
may be urged in reply, that the power of declaring
war i3 not only the highest sovereign prerogative ; but
that it is in its own nature and effects so critical and ca-
lamitous, that it requires the utmost deliberation, and
the successive review of all the councils of the nation.
War, in its best estate, never fails to impose upon the
people the most burthensome taxes, and personal suf-
ferings. It is always injurious, and sometimes sub-
versive of the great commercial, manufacturing, and
agricultural interests. Nay, it always involves the
prosperity, and not unfrequently the existence, of a

1 Mr. Hamilton’s Plan, Journal of Convention, p. 131.
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nation. It is sometimes fatal to public liberty itself, by
introducing a spirit of military glory, which is ready
to follow, wherever a successful commander will
lead ; and in a republic, whose institutions are essen-
tially founded on the basis of peace, there is infinite
danger, that war will find it both imbecile in defence,
and eager for contest. Indeed, the history of republics
has but too fatally proved, that they are too ambitious
of military fame and conquest, and too easily devoted
to the views of demagogues, who flatter their pride,
and betray their interests. It should therefore be
difficult in a republic to declare war ; but not to make
peace. The representatives of the people are to lay
the taxes to support a war, and therefore have a right to
be consulted, as to its propriety and necessity. The
executive is to carry it on, and therefore should be
consulted, as to its time,and the ways and means of
making it effective. The co-operation of all the branches
of the legislative power ought, upon principle, to be re-
quired in this the highest act of legislation, asit is in all
others.” Indeed, there might be a propriety even in
enforcing still greater restrictions, as by requiring a con-
currence of two thirds of both houses.!

§ 1167. This reasoning appears to have had great
weight with the convention, and to have decided its
choice. Its judgment has hitherto obtained the unqual-
ified approbation of the country.?

1 Several of the states proposed an amendment to the constitution to
this effect. But it was never adopted by a majority.* Under the con-
federation, the assent of nine states was necessary to a declaration of
war, (Art. 9.)

2 1 Tucker’s Black. Comm. App. 269 to 272 ; Rawle on the Const,
ch. 9, p. 109.

* 1 Tucker’s Black. Comm. App. 271, 778, 374.
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§ 1168. In the convention, in the first draft of the
constitution, the power was given merely “to make war.”
It was subsequently, and not without some struggle,
altered to its present form.! It was proposed to add
the power “to make peace;” but this was unanimously
rejected ;* upon the plain ground, that it more properly
belonged to the treaty-making power. The experience
" of congress, under the confederation, of the difficulties,
attendant upon vesting the treaty-making power in a
large legislative body, was too deeply felt to justify the
hazard of another experiment.?

§ 1169. The power to declare war may be exer-
cised by congress, not only by authorizing general
‘hostilities, in which case the general laws of war apply
to our situation; or by partial hostilities, in which case
the laws of war, so far as they actually apply to our situa-
tion, are to be observed.* The former course was resort-
ed to in our war with Great Britain in 1812, in which
congress enacted, “that war be, and hereby is declared
to exist, between the United Kingdom of Great Britain
and Ireland and the dependencies thereof, and the
United States of America and their territories.” ® The
latter course was pursued in the qualified war of 1798
with France, which was regulated by divers acts of
congress, and of course was confined to the limits pre-

scribed by those acts.®

§ 1170. The power to declare war would of itself
carry the incidental power to grant letters of marque

1 Journal of Convention, 221, 258, 259, 327, 328.

2 Tbid, 59.

3 The Federalist, No. 64. See also Rawle on the Const. ch. 9, p. 110;
North Amer. Rev. Oct. 1827, p. 263.

4 Talbot v. Seeman, 1 Cranch’s R. 1, 28; Bas v. Tingey, 4 Dall 37.

5 Act of 1812, ch. 102.

6 Rawle on the Const. ch. 9, p- 109 ; Sergeant on Const. ch. 28, [ch,
30;] Bas v. Tingey, 4 Dall. R. 37.
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and reprisal, and make rules concerning captures. Itis
most probable, that an extreme solicitude to follow out
the powers enumerated in the confederation occasioned
the introduction of these clauses into the constitution. In
the former instrument, where all powers, not expressly
delegated, were prohibited, this enumeration was pecu-
liarly appropriate. But in the latter, where incidental
powers were expressly contemplated, and provided for,
the same necessity did not exist. As has been already
remarked in another place, and will abundantly appear
from the remaining auxiliary clauses to the power to
declare war, the constitution abounds with pleonasms
and repetitions, sometimes introduced from caution,
sometimes from inattention, and sometimes from the
imperfections of language.!

§ 1171. But the express power “to grant letters of
marque and reprisal ” may not have been thought wholly
unnecessary, because it is often a measure of peace, to
prevent the necessity of a resort to war. Thus, indi-
viduals of a nation sometimes suffer from the depreda-
tions of foreign potentates; and yet it may not be
deemed either expedient or necessary to redress such
grievances by a general declaration of war. Under
such circumstances the law of nations authorizes the
sovereign of the injured individual to grant him this
mode of redress, whenever justice is denied to him by
the state, to which the party, who has done the injury,
belongs. In this case the letters of marque and reprisal
(words used as synonymous, the latter (reprisal) signi-
fying, a taking in return, the former (letters of marque)
the passing the frontiers in order to such taking;)
contain an authority to seize the bodies or goods of
the subjects of the offending state, wherever they may

1 See Mr. Madison’g Letter to Mr. Cabell., 18th Sept. 1828.
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be found, until satisfaction is made for the injury.!
This power of reprisal seems indeed to be a dictate
almost of nature itself, and is nearly related to, and
plainly derived from that of making war. It is only an
incomplete state of hostilities, and often ultimately leads
to a formal denunciation of war, if the injury is unre-
dressed, or extensive in its operations.?

§ 1172. The power to declare war is exclusive in
congress ; and (as will be hereafter seen,) the states
are prohibited from engaging in it, unless in cases of
actual invasion orimminent danger thereof. It includes
the exercise of all the ordinary rights of belligerents;
"and congress may therefore pass suitable laws to
enforce them. They may authorize the seizure and
condemnation of the property of the enemy within, or
without the territory of the United States; and the con-
fiscation of debts due to the enemy. But, until laws
have been passed upon these subjects, no private citi-
zens can enforce any such rights ; and the judiciary is
incapable of giving them any legitimate operation®

§ 1173. The next power of congress is “to raise and
“ support armies ; but no appropriation of money to that
“use shall be for a longer term than two years.”

§ 1174. The power to raise armies is an indis-
pensable incident to the power to declare war; and
the latter — would be literally brutum fulmen without
the former, a means of mischief without a power of
defence.* Under the confederation congress possessed
no power whatsoever to raise armies; but only “to

! | Black. Comm. 258, 259.

2 1 Black. Comm. 258, 259; Bynkershoek on War, ch. 24, p. 182, by
Duponceau ; Valin Traité des Prises, p. 223, 321 ; 1 Tuck. Black. Comm.
App. 271 ; 4 Elliot's Deb. 251.

3 Brown v. United Slates, 8 Cranch’s R. 1.

4 4 Elliot's Deb. 220, 221.

\
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agree upon the number of land forces, and to make
requisitions from each state for its quota, in proportion
to the number of white inhabitants in such state ;” which
requisitions were to be binding ; and thereupon the legis-
lature of each state were to appoint the regimental offi-
cers, raise the men, and clothe, arm, and equip them in a
soldier-like manner, at the expense of the United
States.! The experience of the whole country, dur-
ing the revolutionary war, established, to the satisfaction
of every statesman, the utter inadequacy and impropriety
of this system of requisition. It was equally at war
with economy, efficiency, and safety.® It gave birth to
. a competition between the states, which created a kind
of auction of men. In order to furnish the quotas
required of them, they outbid each other, till bounties
grew to an enormous and insupportable size. On this
account many persons procrastinated their enlistment, or
enlisted only for short periods. Hence, there were but
slow and scanty levies of men in the most critical emer-
gencies of our affairs ; short enlistments at an unparallel-
ed expense; and continual fluctuations in the troops, ru-
inous to their discipline, and subjecting.the public safety
frequently to the perilous crisis of a disbanded army.
Hence also arose those oppressive expedients for rais-
ing men, which were occasionally practised, and which
nothing, but the enthusiasm of liberty, could have induc-
ed the people to endure® The burthen was also very

1 Art. 9; Art. 7.

2 1 American Museum, 270, 273,283 ; 5 Marshall's Life of Washing-
ton, App. note 1. '

3 The Federalist, No. 22, 23. — The difficulties connected with this
subject will appear still more striking in a practical view from the let-
ters of General Washington, and other public documents at the period.
See 5 Marshall’s Life of Washington, ch. 3, p. 135, 126; ch. 5, p. 212to
220; ch. 6, p. 238 to 248. See 6 Journals of Congress in 1780 passim.
Circular Letter of Congress, in May, 1779 ; 5 Jour. of Cong. 224 to 231.

VOL. I11. 9



66 CONSTITUTION OF THE U. STATES. [BOOK IIL

unequally distributed. The states near the seat of war,
influenced by motives of self-preservation, made efforts
to furnish their quotas, which even exceeded their abil-
ities; while those at a distance were exceedingly remiss
in their exertions. In short, the army was frequently
composed of three bodies of men ; first, raw recruits;
secondly, persons, who were just about completing their
term of service ; and thirdly, of persons, who had served
out half their term, and were quietly waiting for its
determination. Under such circumstances, the wonder
is not, that its military operations were tardy, irregular,
and often unsuccessful ; but, that it was ever able to
make head-way at all against an enemy, possessing a
fine establishment, well appointed, well armed, well
clothed, and well paid.! The appointment, too, by the
states, of all regimental officers, had a tendency to de-
stroy all harmony and subordination, so necessary to the
success of military life.

§ 1175. There is great wisdom and propriety in reliev-
ing the government from the ponderous and unwieldy
machinery of the requisitions and appointments under
the confederation. The present system of the Union is
general and direct, and capable of a uniform organiza-
tion and action. It is essential to the common de-
fence, that the national government should possess the
power to raise armies; build and equip fleets; pre-
scribe rules for the government of both; direct their
operations ; and provide for their support.?

§ 1176. The clause, as originally reported, was “to
raise armies ;” and subsequently it was, upon the report
of a committee, amended, so as to stand in its present

1 The Federalist, No. 22, 23.
2 The Federalist, No. 23; 2 Elliot’s Debates, 92, 93.
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form; and as amended it seems to have encountered no
opposition in the convention.! It was, however, after-
wards assailed in the state conventions, and before the
people, with incredible zeal and pertinacity, as danger-
ous to liberty, and subversive of the state governments.
'Objections were made against the general and indefinite
power to raise armies, not limiting the number of troops;
“and to the maintenance of them in peace, as well as in
war.

§ 1177. It was said, that congress, having an unlim-
ited power to raise and support armies, might, if in their
opinion the general welfare required it, keep large
armies constantly on foot, and thus exhaust the resour-
ces of the United States. There is no control on con-
gress, as to numbers, stations, or government of them.
They may billet them on the people at pleasure.
Such an unlimited authority is most dangerous, and in
its principles despotic ; for being unbounded, it must
lead to despotism. We shall, therefore, live under a
government of military force.? In respect to times of
peace, it was suggested, that there is no necessity
for having a standing army, which had always been held,
under such circumstances, to be fatal to the public rights
and political freedom.?

§ 1178. To these suggestions it was replied with
equal force and truth, that to be of any value, the power
must be unlimited. It is impossible to foresee, or
define the extent and variety of national exigencies,
and the correspondent extent and variety of the national
means necessary to satisfy them. The power must be
co-extensive with all possible combinations of circum-

1 Journal of Convention, 221, 327, 328.
2 2 Elliot's Debates, 225, 286, 307, 308, 430.
3 2 Elliot’s Debates, 307, 308, 430.



.68 . CONSTITUTION OF THE U. STATES. [BOOK IIL

stances, and under the direction of the councils entrust-
ed with the common defence. To deny this would be
to deny the means, and yet require the end. These
must, therefore, be unlimited in every matter essential
‘o its efficacy, that is, in the formation, direction, and
‘support of the national forces.! This was not doubted
under the confederation; though the mode adopted to
carry it into effect was utterly inadequate and illusory.?
There could be no real danger from the exercise of the
power. It was not here, as in England, where the ex-
ecytive possessed the power to raise armies at plea-
sure ; which power, so far as respected standing armies
in time of peace, it became necessary to provide by the
bill of rights, in 1688, should not be exercised without
the consent of parliament® Here the power is ex-
clusivaly confined to the legislative body, to the repre-
sentatives of the states, and of the people of the states.
And to suppose it will not be safe in their hands,
is to suppose, that no powers of government, adapted
to national exigencies, can ever be safe in any politi-
cal body.* Besides, the power is limited by the
necessity (as will be seen) of biennial appropriations.®
The objection, too, is the more strange, because there
are but two constitutions of the thirteen states, which
attempt in any manner to limit the power; and these
are rather cautions for times of peace, than prohibitions.®
The confederation itself contains no prohibition or
limitation of the power.” Indeed, in regard to times of
war, it seems utterly preposterous to impose any limit-

1 The Federalist, No. 23; 2 Elliot’s Debates, 92, 93, 438.

2 2 Elliot’s Debates, 438. 3 1 Black. Comm. 262, 413.

4 The Federalist, No. 23, 26. $ The Federalist, No. 24, 25.
6 The Federalist, No. 24, and note ; Id. No. 26.

7 The Federalist, No. 24 ; 2 Elliot’s Debates, 433.
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ations upon the power ; since it is obvious, that emer-
gencies may arise, which would require the most vari-
ous, and independent exercises of it. The country
would otherwise be in danger of losing both its liberty
and its sovereignty, from its dread of investing the
public councils with the power of defending it. It
would be more willing to submit to foreign conquest,
than to domestic rule.

§ 1179. But in times of peace the power may be at
least equally important, though not so often required to
be put in full exercise. The United States are sur-
rounded by the colonies and dependencies of patent
foreign governments, whose maritime power may fur-
nish them with the means of annoyance, and mischief,
and invasion. - To guard ourselves against evils of this
sort, it is indispensable for us to have proper forts and
garrisons, stationed at the weak points, to overawe or
check incursions. Besides; it will be equally impor-
tant to protect our frontiers against the Indians, and
keep them in a state of due submission and control.!
The garrisons can be furnished only by occasional de-
tachments of militia, or by regular troops in the pay of
the government. The first would be impracticable, or
extremely inconvenient, if not positively pernicious.
The militia would not, in times of profound peace, sub-
mit to be dragged from their occupations and families
to perform such a disagreeable duty. And if they
would, the increased expenses of a frequent rotation in
the service; the loss of time and labour; and the
breaking up of the ordinary employments of life; would
make it an extremely ineligible scheme of military
power. The true and proper recourse should, there-

1 The Federalist, No. 24, 25; 2 Elliot’s Debates, 292, 293.
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fore, be to a permanent, but small standing army for
such purposes.! And it would only be, when our neigh-
bours should greatly increase their military force, that
prudence and a due regard to our own safety would
require any augmentation -of our own.? It would be
wholly unjustifiable to throw upon the states the de-
fence of their own frontiers, either against the Indians,
or against foreign foes. The burthen would often be
disproportionate to their means, and the benefit would
often be largely shared by the neighbouring states.
The common defence should be provided for out of the
common treasury. The existence of a federal govern-
ment, and at the same time of military establishments
under state authority, are not less at variance with each
other, than a due supply of the federal. treasury, and
the system of quotas and requisitions.®

§ 1180. It is important also to consider, that the surest
means of avoiding war is to be prepared for it in peace.
If a prohibition should be imposed upon the United
States against raising armies in time of peace, it would
present the extraordinary spectacle to the world of a
nation incapacitated by a constitution of its own choice
from preparing for defence before an actual invasion.
As formal denunciations of war are in modern times often
neglected, and are never necessary, the presence of an
enemy within our territories would be required, before
the government would be warranted to begin levies of
men for the protection of the state. The blow must
be received, before any attempts could be made to
ward it off, or to return it. Such a course of conduct
would at all times invite aggression and insult; and
enable a formidable rival or secret enemy to seize upon

1 The Federalist, No. 24 ; 2 Elliot’s Debates, 202, 293.
2 The Federalist, No. 24, 41. 3 1d. No. 25.
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the country, as a defenceless prey ; or to drain its re-
sources by a levy of contributions, at once irresistible
and ruinous.! It would be in vain to look to the militia
for an adequate defence under- such circumstances.
This reliance came very near losing us our indepen-
dence, and was the occasion of the useless expendi-
ture of many millions. The history of other countries,
and our past experience, admonish us, that a regular
force, well disciplined and well supplied, is the cheapest,
and the only effectual means of resisting the inroads of
a well disciplined foreign army.? In short, under such
circumstances the constitution must be either violated,
(asitin fact was by the states under the confederation,?®)
or our liberties must be placed in extreme jeopardy.
Too much precaution often leads to as many difficulties,
as too much confidence. How could a readiness for
war in time of peace be safely prohibited, unless we
could in like manner prohibit the preparations and
establishments of every hostile nation? The means of
security can be only regulated by the means and the
danger of attack. They will, in fact, ever be deter-
mined by these rules, and no other. It will be in vain
to oppose constitutional barriers to the impulse of self-
preservation.*

§ 1181. But the dangers from abroad are not alone
those, which are to be guarded against in the structure of
the national government. Cases may occur, and indeed
are contemplated by the constitution itself to occur, in
which military force may be indispensable to enforce
the laws, or to suppress domestic insurrections. Where
the resistance is confined to a few insurgents, the sup-

1 The Federalist, No. 25 ; 2 Elliot’s Debates, 92, 93.
2 The Federalist, No. 25, 41. 3 Id. 25.
4 The Federalist, No. 41 ; 3 Elliot’s Debates, 305.
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pression may be ordinarily, and safely confided to the
militia. But where it is extensive, and especially if it
should pervade one, or more states, it may become im-
portant and even necessary to employ regular troops,
as at once the most effective, and the most economical
force.! Without the power to employ such a force in
time of peace for domestic purposes, it is plain, that the
government might be in danger of being overthrown
by the combinations of a single faction.?

§ 1182. The danger of an undue exercise of the
power is purely imaginary. It can never be exerted,
but by the representatives of the people of the states;
and it must be safe there, or there can be no safety at
allin any republican form of government.* Our notions,
indeed, of the dangers of standing armies in time of
peace, are derived in a great measure from the princi-
ples and examples of our English ancestors. In Eng-
land, the king possessed the power of raising armies
in the time of peace according to his own good plea-
sure. And this prerogative was justly esteemed dan-
gerous to the public liberties. Upon the revolution of
1688, parliament wisely insisted upon a bill of rights, -
which should furnish an adequate security for the future.
But how was this done? Not by prohibiting standing
armies altogether in time of peace; but (as has been
already seen) by prohibiting them without the consent of
parliament.* This is the very proposition contained in
the constitution ; for congress can alone raise armies;
and may put them down, whenever they choose.

1 The Federalist, No. 28, 26.

2 2 Elliot’s Debates, 92, 93.

3 The Federalist, No. 23, 26, 28.

4 The Federalist, No. 26; 1 Black. Comm. 413.
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§ 1183. It may be admitted, that standing armies
may prove dangerous to the state. But it is equally
true, that the want of them may also prove dangerous
to the state. What then is to be done? The true
course is to check the undue exercise of the power,
not to withhold it.! This the constitution has attempt-
ed to do by providing, that “no appropriation of money
“ to that use shall be for a longer term than two years.”
Thus, unless the necessary supplies are voted by the
representatives of the people every two years, the
whole establishment must fall. Congress may indeed,
by an act for this purpose, disband a standing army at
any time ; or vote the supplies only for one year, or for
a shorter period. But the constitution is imperative,
that no appropriation shall prospectively reach beyond
the biennial period. So that there would seem to be
every human security against the possible abuse of the
power.?

~ § 1184. But, here again it was objected, that the
executive might keep up ‘a standing army in time of
peace, notwithstanding no supplies should be voted.
But how can this possibly be done? The army cannot
go without supplies; it may be disbanded at the plea-
sure of the legislature ; and it would be absolutely im-
possible for any president, against the will of the na-
tion, to keep up a standing army in terrorem populi

§ 1185. It was also asked, why an appropriation
should not be annually made, instead of biennially, as is
the case in the British parliament.* The answer is, that
congress may in their pleasure limit the appropriation

‘1 The Federalist, No. 41 ; 2 Elliot's Debates, 93, 308, 309

2 The Federalist, No. 26, 41.

3 The Federalist, No. 26.

4 1 Tucker’s Black. Comm. App. 272; 1 Black. Comm. 414, 415.
VOL. III 10
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to a single year; but exigencies may arise, in which,
with a view to the advantages of the public service and
the pressure of war, a biennial appropriation might
be far more expedient, if not absolutely indispensable.
Cases may be supposed, in which it might be imprac-
ticable for congress, in consequence of public calamities,
to meet annually for the despatch of business. But
the supposed example of the British parliament proves
nothing. That body is not restrained by any constitu-
tional provision from voting supplies for a standing
army for an unlimited period. It is the mere practice
of parliament, in the exercise of its own discretion, to
make an annual vote of supplies. Surely, if there is
no danger in confiding an unlimited power of this na-
ture to a body chosen for seven years, there can be
none in confiding a limited power to an American con-
gress, chosen for two years.!

§ 1186. In some of the state conventions an amend-
ment was proposed, requiring, that no standing army, or
regular forces be kept up in time of peace, except for
the necessary protection and defence of forts, arsenals,
and dockyards, without the consent of two thirds of
both houses of congress.* But it was silently suf-
fered to die away with the jealousies of the day. The
practical course of the government on this head has
allayed all fears of the people, and fully justified the
opinions of the friends of the constitution. It is re-
markable, that scarcely any power of the national gov-
ernment was at the time more strongly assailed by

1 The Federalist, No. 41.
% 1 Tucker’s Black. Comm. App. 271, 272, 379.— An attempt was
also made in the convention, to insert a clause, limiting the number of

the army in time of peace to a —— number ; but it was negatived.
Journal of Convention, p. 262
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appeals to popular prejudices, or vindicated with more
full and masculine discussion. The Federalist gave it
a most elaborate discussion, as one of the critical points
of the constitution.! In the present times the subject
attracts no notice, and would scarcely furnish a topic,
even for popular declamation. Ever since the consti-
tution was put into operation, congress have restrained
their appropriations to the current year ; and thus prac-
tically shown the visionary nature of these objections.
§ 1187. Congress in1798, in expectation of a war with
France, authorized the president to accept’the services
of any companies of volunteers, who should associate
themselves forthe service, and should be armed, clothed,
and equipped at their own expense, and to commission
their officers.? This exercise of power was complain-
ed of at the time, as a virtual infringement of the con-
stitutional authority of the states in regard to the militia;
and, as such, it met with the disapprobation of a learned
commentator.® His opinion does not, however, seem
since to have received the deliberate assent of the na-
tion. During the late war with Great Britain, laws
were repeatedly passed, authorizing the acceptance of
volunteer corps of the militia under their own officers;
and eventually, the president was authorized, with the
consent of the senate, to commission officers for such
volunteer corps. These laws exhibit the decided
change of the public opinion on this subject; and they
deserve more attention, since the measures were pro-
moted and approved under the auspices of the very

1 The Federalist, No. 24 to 29.

2 Act of 28th of May, 1798, ch. 64 ; Act of 22d of June, 1798, ch. 74
Act of 2d of March, 1799, ch. 187.

3 1 Tucker’s Black. Comm. App. 273, 274, 329, 330. See also Vir-
ginia Report and Resolutions, 9th of January, 1800, p. 53 to 56.
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party, which had inculcated an opposite opinion.' It is
proper to remark, that the Federalist maintained, that
the disciplining and effective organization of the whole
militia would be impracticable ; that the attention of the
government ought particularly to be directed to the
formation of a select corps of moderate size, upon such
principles, as would really fit them for service in case of
need ; and that such select corps would constitute the
best substitute for a large standing army, and the most
formidable check upon any undue military powers; since
it would be composed of citizens well disciplined, and
well instructed in their rights and duties.?

§ 1188. The next power of congress is “to provide
and maintain a navy.”

§ 1189. Under the confederation congress possessed
the power “to build and equip a navy.”® The same
language was adopted in the original draft of the con-
stitution ; and it was amended by substituting the pre-
sent words, apparently without objection, as more broad
and appropriate.* In the convention, the propriety of
granting the power seems not to have been questioned.
But itjwas assailed in the state conventions as dangerous.
It was said, that commerce and navigation are the prin-
cipal sources of the wealth of the maritime powers of
Europe ; and if we engaged in commerce, we should
soon become their rivals. A navy would soon be

1 See Act of 8th of Feb. 1812, ch. 22; Act of 6fb of July, 1812, ch.
138; Act of 24th of Feb. 1814, ch. 75; Act of 30th of March, 1814, ch.

96 ; Act of 27th of Jan. 1815, ch. 178. See also Act of 24th of Feb.
1807, ch. 70.

% The Federalist, No. 29.
3 Art.9.

4 Journ. of Convention, 221, 262.
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thought indispensable to protectit. But the attempt
on our part to provide a navy would provoke these
powers, who would not suffer us to become a naval
power. Thus, we should be immediately involved in
wars with them. The expenses, too, of maintaining a
suitable navy would be enormous ; and wholly dispro-
portionate to our resources. If a navy should be pro-
vided at all, it ought to be limited to the mere protec-
tion of our trade.! It was further urged, that the
Southern states would share a large portion of the bur-
thens of maintaining a navy, without any corresponding
advantages.?

§ 1190. With the nation at large these objections
were not deemed of any validity. The necessity of a
navy for the protection of commerce and navigation
was not only admitted, but made a strong ground for
the grant of the power. One of the great objects of
the constitution was the encouragement and protec-
tion of navigation and trade. Without a navy, it
would be utterly impossible to maintain our right to the
fisheries, and our trade and navigation on the lakes, and
the Mississippi, as well as our foreign commerce. It
was one of the blessings of the Union, that it would be
able to provide an adequate support and protection for
all these important objects. Besides ; a navy would be
absolutely indispensable to protect our whole Atlantic
frontier, in case of a war with a foreign maritime power.
We should otherwise be liable, not only to the invasion
of strong regular forces of the enemy; but to the at-
tacks and incursions of every predatory adventurer.
Our maritime towns might all be put under contribu-
tion; and even the entrance and departure from our

12 Elliot’s Deb. 224, 319, 320,
2 2 Elliot’s Deb. 319, 320.
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own ports be interdicted at the caprice, or the hostility
of a foreign power. It would also be our cheapest, as
well as our best defence ; as it would save us the ex-
pense of numerous forts and garrisons upon the sea-
coast, which, though not effectual for all, would still be
required for some purposes. In short, in a maritime
warfare without this means of defence, our commerce
would be driven from the ocean, our ports would be
blockaded, our sea-coast infested with plunderers, and
our vital interests put at hazard.! ' ‘

~§ 1191. Although these considerations were decisive
with the people at large in favour of the power, from
its palpable necessity and importance to all the great
interests of the country, it is within the memory of all
of us, that the same objections for a long time prevailed
with a leading party in the country,? and nurtured .a
policy, which was utterly at variance with our duties, as
well asour honour. It was not until during the late war
with Great Britain, when our little navy, by a gallantry
and brilliancy of achievement almost without parallel,
had literally fought itself into favour, that the nation at
large began to awake from its lethargy on this subject,
and to insist upon a policy, which should at once make
us respected and formidable abroad, and secure protec-
tion and honour at home.* It has been proudly said

1 The Federalist, No. 11, 24, 41. See also 1 Tucker’s Black. Comm.
App. 272. ' .

2 Seo 5 Marshall’s Life of Washington, ch. 7, p. 523 to 531.

3 Lest it should be supposed, that these remarks are not well founded,
the following passage is extracted from the celebrated Report and Re-
solutions of the Virginia legislature, of 7th and 11th Jan. 1800, which
formed the text-book of many political opinions for a long period.
% With respect to the navy, it may be proper to remind you, that what-
ever may be the proposed object of its establishment, or whatever the
prospect of temporary advantages resulting therefrom, it is demonstrated
by the experience of all nations, who have adventured far into naval
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’

by a learned commentator on the laws of England, that
the royal navy of England hath ever been its greatest
defence and ornament. It is its ancient and natural
strength ; the floating bulwark of the island ; an army,
from which, however strong and powerful, no danger
can be apprehended to liberty.! Every American citi-
zen ought to cherish the same sentiment, as applicable
to the navy of his own country.

§ 1192. The next power of congress is “to make
« rules for the government and regulation of the land and
“naval forces.” This is a natural incident to the preced-
ing powers to make war, to raise armies, and to provide
and maintain a navy. Its propriety, therefore, scarcely
could be, and never has been denied, and need not now
be insisted on. The clause was not in the original
draft of the constitution ; but was added without objec-
tion by way of amendment.* It was without question
borrowed from a corresponding clause in the articles of
confederation,’ where it was with more propriety given,
because there was a prohibition of all implied powers.
In Great Britain, the king, in his capacity of generalissimo
of the whole kingdom, has the sole power of regulating

policy, that such prospect is ultimately delusive ; and that a navy has
ever in practice been known more as an instrument of power, a source
of expense, and an occasion of collisions and wars with other nations,
than as an instrument of defence, of economy, or of protection to
commerce. Nor is there any nation, in the judgment of the general
assembly, to whose circumstances this remark is more applicable, than
to the United States.” p. 57, 58. And the senators and representa-
tives were instructed and requested by one of the resolutions “to
prevent any augmentation of the navy, and to promote any proposi-
tion for reducing it, as circumstances will permit, within the narrowest
limits compatible with the protection of the sea-cossts, ports, and
harbours of the United States.” p. 59.

1 1 Black. Comm. 418.

3 Journal of Convention, p. 221, 262.

3 Art. 9.
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fleets and armies.! But parliament has repeatedly in-
terposed ; and the regulation of both is now in a consid-
erable measure provided for by acts of parliament.®
The whole power is far more safe in the hands of con-
gress, than of the executive; since otherwise the most -
summary and severe punishments might be inflicted at .
the mere will of the executive.

§ 1193. It is a natural result of the sovereignty over
the navy of the United States, that it-should be ex-
clusive. Whatever crimes, therefore, are committed
" on board of public ships of war of the United States,
whether they are in port or at sea, they are exclusively
cognizable and punishable by the government of the
United States. The public ships of sovereigns, wher-
ever they may be, are deemed to be extraterritorial,
and enjoy the immunities from the local jurisdiction
belonging to their sovereign.®

1 ] Black. Comm. 262, 421.

9 1 Black. Comm. 413, 414, 415, 420, 421.

8 See Untted States v. Bevans, 3 Wheaton’s R. 336, 390. The Schr.
Ezxchange, 7 Cranch’s R. 116. ;
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CHAPTER XXII
POWER OVER THE MILITIA.,

§ 1194. THE next power of congress is “ to provide
“for calling forth the militia to execute the laws of the .
« Union, suppress insurrections, and repel invasions.”

§ 1195. This clause seems, after a slight amendment,
to have passed the convention without opposition.! It
cured a defect severely felt under the counfederation,
which contained no provision on the subject.

§ 1196. The power of regulating the militia, and of
commanding its services to enforce the laws, and to
suppress insurrections, and repel invasions, is a natural
incident to the duty of superintending the common
defence, and preserving the internal peace of the nation.
In short, every argument, which is urged, or can be
urged against standing armies in time of peace, applies
forcibly to the propriety of vesting this power in the
national government. There is but one of two alterna-
tives, which can be resorted to in cases of insurrection,
invasion, or violent opposition to the laws; either to
employ regular troops, or to employ the militia to sup-
press them. In ordinary cases, indeed, the resistance
to the laws may be put down by the posse comitatus,
or the assistance of the common magistracy. But cases
may occur, in which such a resort would be utterly
vain, and even mischievous ; since it might encourage
. the factious to more rash measures, and prevent the
application of a force, which would at once destroy the
hopes, and crush the efforts of the disaffected. The

1 Journal of Convention, 231, 283.
VOL. IIIL 11



82 ° CONSTITUTION OF THE U. STATES. [BOOK II1.

general power of the government to pass all laws
necessary and proper to execute its declared powers,
would doubtless authorize laws to call forth the posse
comitutus, and employ the common magistracy, in cases,
where such measures would suit the emergency.! But
"if the militia could not be called in aid, it would be abso-
lutely indispensable to the common safety to keep up a
strong regular force in time of peace.* The latter would
certainly not be desirable, or economical ; and therefore
this power over the militia is highly salutary to the pub-
lic repose, and at the same time an additional security
to the public liberty. In times of insurrection or in-
vasion, it would be natural and proper, that the militia
of a neighbouring state should be marched into another
to resist a common enemy, or guard the republic against
the violences of a domestic faction or sedition. But it
is scarcely possible, that in the exercise of the power
the militia should ever be called to march great distan-
ces, since it would be at once the most expensive and
the most inconvenient force, which the government
could employ for distant expeditions.® The regulation”

*of the whole subject is always to be in the power of
congress ; and it may from time to time be moulded so,
as to escape from all dangerous abuses.

§ 1197. Notwithstanding the reasonableness of
these suggestions, the power was made the subject of
the most warm appeals to the people, to alarm their fears,
and surprise their judgment.* At one time it was said,

1 2 Elliot’s Debates, 300, 304, 305, 308, 309. .

8 The Federalist, No. 20 ; 2 Elliot’s Debates, 202, 293, 294, 308, 309.

3 The Federalist, No. 29 ; 2 Elliot’s Deb. 92, 107, 108, 292, 293,_2%
308, 309 ; 3 Elliot's Deb. 305, 306.

4 2 Elliot’s Deb. 66, 67, 307, 310, 314, 315; The Federalist, No. 29 ;
Luther Martin’s Address, Yates’s Minutes ; 4 Elliot’s Deb. 33, 34.
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that the militia under the command of the national gov-
ernment might be dangerous to the public liberty; at
- another, that they might be ordered to the most distant
places, and burthened with the most oppressive servi-
ces; and at another, that the states might thus be
robbed of their inmediate means of defence.! How
these things could be accomplished with the consent of
both houses of congress, in which the states and the
people of the states are represented, it is difticult to
conceive. But the highly coloured and impassioned
addresses, used on this occasion, produced some pro-
positions of amendment in the state conventions,* which,
however, were never duly ratified, and have long since
ceased to be felt, as matters of general concern.

§ 1198. The next power of congress is, “ to provide
“for organizing, arming, and disciplining the militia, and
“ for governing such part of them, as may be employed
“in the service of the United States; reserving to the
“states respectively the appointment of the officers,
“and the authority of training the militia according to
¢ the discipline prescribed by congress.”

§ 1199. This power has a natural connexion with
the preceding, and, if not indispensable to its exercise,
furnishes the only adequate means of giving it prompti-
tude and efficiency in its operations. It requires no
skill in the science of war to discern, that uniformity in
the organization and discipline of the militia will be
attended with the most beneficial effects, whenever
they are called into active service. It will enable them
to discharge the duties of the camp and field with mu-
tual intelligence and concert, an advantage of peculiar

1 See the Federalist, No. 29 ; 2 Elliot’s Deb. 285, 286, 287, 289, 307,
310.
- 2 1 Tucker’s Black. Comm. App. 273. -
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moment in the operations of an army ; and it will ena-
ble them to acquire, in a much shorter period, that
degree of proficiency in military functions, which is
essential to their usefulness. * Such an uniformity, it is
evideat, can be attained only through the superintend-
ing power of the national government.'

§ 1200. This clause was not in the original draft of
the coastitution ; but it was subsequently referred to a
committee, who reported in favour of the power; and
after considerable discussion it was adopted in its pres-
ent shape by a decided majority. The first clause in
regard to organizing, arming, disciplining, and governing
the militia, was passed by a vote of nine states against
two; the next, referring the appointment of officers to
the states, after an ineffectual effort to amend it by
confining the appointment to officers under the rank of
general officers, was passed without a division ; and the
last, referring the authority to train the militia accord-
ing to the discipline prescribed by congress, was pass-
ed by a vote of seven states against four.* -

§ 1201. It was conceived by the friends of the con-
stitution, that the power thus given, with the guards,
reserving the appointment of the officers, and the train-
ing of the militia to the states, made it not only wholly
unexceptionable, but in reality an additional security to
the public liberties.® It was nevertheless made a topic
of serious alarm and powerful objection. It was sug-
gested, that it was indispensable to the states, that they
should possess the control and discipline of the militia.

! The Federalist, No. 4, 29; 1 Tucker’s Black. Comm. App. 273,
274 ; 5 Marshall’s Life of Washington, ch. 1, p. 54. See Virginia Re-
port and Resolutions, 7' Jan. 1800, p. 54 to 57.

2 Journal of Convention, 221, 263, 272, 280, 281, 282, 357, 376, 377.

3 2 Edliot’s Deb. 92, 301, 310, 312, 314, 317.
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Congress might, under pretence of organizing and dis-
ciplining them, inflict severe and ignominious punish-
ments on them.! The power might be construed to be
exclusive in congress. Suppose, then, that congress
should refuse to provide for arming or organizing them,
the result would be, that the states would be utterly
without the means of defence, and prostrate at the feet
of the national government.® It might also be said, that
congress possessed the exclusive power to suppress
insurrections, and repel invasions, which would take
from the states all effective means of resistance.® The
militia might be put under martial law, when not ugder
duty in the pubhc service.*

§ 1202. It is difficult fully to comprehend the influ-
ence of such objections, urged with much apparent sin-
cerity and earnestness at such an eventful period.
The answers then given seem to have been in their
structure and reasoning satisfactory and conclusive:
But the amendments proposed to the constitution
(some of which have been since adopted °) show, that
the objections were extensively felt, and sedulously

cherished. The power of congress over the militia (it
was urged) was limited, and concurrent with that of the
states. The right of governing them was confined to
the single case of their being in the actual service of
the United States, in some of the cases pointed out
in the constitution. It was then, and then only, that
they could be subjected by the general government to

1 2 Elliot’s Debates, 301, 307, 310, 312.

2 2 Elliot’s Debates, 145, 290, 310, 311, 312 ; Luther Martin's Ad-
dress, Yates’s Minutes ; 4 Elliot’s Debates, 34, 35.

3 2 Elliot’s Debates, 310, 311, 312, 314, 315, 316, 317, 318.

4 2 Elliot’s Debates, 287, 288, 204.

5 1 Tuck. Black. Comm. App. 273.
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martial law.! If congress did not choose to arm, organ-
ize, or discipline the militia, there would be an inherent
right in the states to do it.> Al that the constitution
intended, ‘was, to give a power to congress to ensure
uniformity, and thereby efficiency. But, if congress
refused, or neglected to perform the duty, the states
had a perfect concurrent right, and might act upon it
to the utmost extent of sovereignty.® As little pre-
tence was there to say, that congress possessed the
exclusive power to suppress insurrections and repel
invasions. Their power was merely competent to
reach ' these objects; but did not, and could not, in
regard to the militia, supersede the ordinary rights of
the states. It was, indeed, made a duty of congress
to provide for such cases ; but this did not exclude the
co-operation of the states.* The idea of congress in-
flicting severe and ignominious punishments upon the
militia in times of peace was absurd.® It presupposed,
that the representatives had an interest, and would in-
~ tentionally take measures to oppress them, and alienate
their affections. The appointment of the officers of
the militia was exclusively in the states ; and how
could it be presumed, that’ such men would ever con-
sent to the destruction of the rights or privileges of
their fellow-citizens.* The power to discipline and

1 2 Elliot’s Debates, 299, 311.

2 2 Elliot’s Debates, 293, 294, 312, 313, 314, 326, 327, 439 ; 1 Tuck-
Black. Comm. App. 272, 273; Rawle on the Constitution, ch. 9, p. 111,
112 ; Houston v. Moore, 5 Wheat. R. 1, 21, 45, 48 to 52.

3 Houston v. Moore, 5 Wheat. RR. 1, 16, 17, 21, 22, 24, 32, 51, 52, 56 ;
3 Sergeant & Rawle, 169.

4 2 Elliot’s Debates, 312, 313, 316, 317, 318, 368 ; Rawle on the Con-
stitution, ch. 9, p. 111.

5 2 Elliot’s Debates, 304, 309.

6 2 Elliot’s Debates, 368 ; Rawle on the Constitution, ch.9, p. 112.
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train the militia, except when in the actual service of the
United States, was also exclusively vested in the states ;
and under such circumstances, it was secure against
any serious abuses.! It was added, that any project of
disciplining the whole militia of the United States
would be so utterly impracticable and mischievous,
that it would probably never be attempted. The most,
that could be done, would be to organize and discipline
select corps ; and these for all general purposes, either
of the states, or of the Union, would be found to combine
all, that was useful or desirable in militia services.

§ 1203. It is hardly necessary to say, how utterly
without any practical justification have been the alarms,
so industriously spread upon this subject at the time,
when the constitution was put upon its trial. Upon
two occasions only has it been found necessary on the
part of the general government, to require the aid of
the militia of the states, for the purpose of executing
the laws of the Union, suppressing insurrections, or
repelling invasions. The first was to suppress the
insurrection in Pennsylvania in 1794;* and the other,
to repel the enemy in the recent war with Great
Britain. On other occasions, the militia has indeed
been called into service to repel the incursions of
the Indians; but in all such cases, the injured states
have led the way, and requested the co-operation of
the national government. In regard to the other pow-
er of organizing, arming, and disciplining the militia,
congress passed an act in 1792, “more effectually to

1 See The Federalist, No. 29; 1 Tucker’s Black. Comm. App. 274 ;
Rawle on the Constitution, ch. 9, p. 112.

2 The Federalist, No. 29.

3 5Marsh. Life of Washington, ch. 8, p. 576 to 592 ; 2 Pitk. Hist.
ch. 23, p. 421 to 428.

4 Act of 8th May, 1792, ch. 33.
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provide for the national defence, by establishing a uni-
form militia throughout the United States. The sys-
tem provided by this act, with the exception of that
portion, which established the rules of discipline and
field service, has ever since remained in force. And
the militia are now governed by the same general sys-
tem of discipline and field exercise, which is observed
by the regular army of the United States.! No jealousy
of military power, and no dread of severe punishments
are now indulged. And the whole militia system has
been as mild in its operation, as it has been satisfac-
tory to the nation.

§ 1204. Several questions of great practical import-
ance have arisen under the clauses of the constitution
respecting the power over the militia, which deserve
mention in this place. It is observable, that power is
given to congress “to provide for calling forth the militia
“to execute the laws of the Union, suppress insurrec-
“ tions, and repel invasions.” Accordingly, congress
in 1795, in pursuance of this authority, and to give it a
practical operation, provided by law, “that whenever
the United States shall be invaded, or be in imminent
danger of invasion from any foreign nation or Indian
tribe, it shall be lawful for the president to call forth
such number of the militia of the state, or states most
convenient to the place of danger, or scene of action,
as he may judge necessary, to repel such invasion, and
to issue his order for that purpose to such officer or
officers of the militia, as he shall think proper.” Like
provisions are made for the other cases stated in the
constitution.* The constitutionality of this act has not

I Act of 1820, ch. 97 ; Act of 1821, ch. 68.
2 Act of 1795, ch'. 101.
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been questioned,' although it provides for calling forth
the militia, not only in cases of invasion, but of immi-
nent danger of invasion; for the power to repel invasions
must include the power to provide against any attempt
and danger of invasion, as the necessary and proper
means to effectuate the object. One of the best means
to repel invasion is, to provide the requisite force for ac-
tion, before the invader has reached the territory of the
nation.* Nor can there be a doubt, that the president,
who is (as will be presently seen) by the constitution
the commander-in-chief of the army and navy of the
United States, and of the militia, when called into the
actual service of the United States, is the proper
functionary, to whom this high and delicate trust ought
to be confided. A free people will naturally be jealous
of the exercise of military power; and that of calling
forth the militia is certainly ong of no ordinary magni-
tude. Itis, however, a power limited in its nature to
certain exigencies ; and by whomsoever it is to be ex-
ecuted, it carries with it a corresponding responsibility.®
Who is so fit fo exercise the power, and to incur the
responsibility, as the president?

§ 1205. But a most material question arises: By
whom is the exigency (the casus federis, if one may
so say) to be decided? Is the president the sole and
exclusive judge, whether the exigency has arisen, or
is it to be considered, as an open question, which
every officer, to whom the orders of the president are

1 Houston v. Moore, 5 Wheat. R. 1, 60 ; Martin v. Mott, 12 Wheat. R.
19; Houston v. Moore, 3 Sergeant & Rawle, 169 ; Duffield v. Smith, -
3 Sergeant & Rawle, 590 ; Vanderheyden v. Young, 11 Johns. R. 150.

3 Martin v. Mott, 12 Wheat. R. 19, 29.

3 Martin v. Molt, 12 Wheat. R. 19, 29; Rawle on Constitution, ch. 13,
p- 155, &c.
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addressed, may decide for himself, and equally open to
be contested by every militia-man, who shall refuse to
obey the orders of the president?' This question was
much agitated during the late war with Great Britain,
although it is well known, that it had been practically
settled by the government, in the year 1794, to belong
exclusively to the president;* and no inconsiderable
diversity of opinion was then manifested in the heat of
the controversy, pendente lite, et flagrante bello. In
Connecticut and Massachusetts, it was held, that the
governors of the states, to whom orders were addressed
by the president to call forth the militia on account of
danger of invasion, were entitled to judge for them-
selves, whether the exigency had arisen ; and were not
bound by the opinion or orders of the president.®
This doctrine, however, was disapproved elsewhere.
It was contested by the government of the United
States ;* and was renounced by other states.®

§ 1206. At a very recent period, the question came -
before the Supreme Court of the United States for a
judicial decision ; and it was then unanimously deter-
mined, that the authority to decide, whether the exi-
gency has arisen, belongs exclusively to the president;

1 Martin v. Mott, 12 Wheat. R. 19, 29, 30.

8 See Houston v. Moore, 5 Wheat. R. 37. '

3 1 Kent’s Comm. Lect. 12, p. 244 to 250 ; 8 Mass. R. Suppt. 547 et
seq. ; Rawle on the Constitution, ch. 13, p. 155, &c. — At a later period
this doctrine seems to have been abandoned by Massachusetts. See
Report and Resolves of Massachusetts, June 12, 1818, and February 15,
1830. See also Resolutions of Maine Leglslature in 1820. )

4 See President Madison’s Message of 4th November, 1812, and
President Monroe’s Message, and other documents stated in Report
and Resolves of Mussachusetts, 15th February, 1830.

5 See Vanderheyden v. Young, 11 Johns. R. 150 ; Rawle on the Con-
stitution, ch. 13, p. 155 to 160 ; Duffield v. Smith, 3 Sergeant & Rawle,
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and that his decision is conclusive upon all other per-
sons. The court said, that this construction necessa-
rily resulted from the nature of the power itself, and
from the manifest objects contemplated by the act of
congress. The power itself is to be exercised upon
sudden emergencies, upon great occasions of state, and
under circumstances, which may be vital to the exist-
ence of the Union. A prompt and unhesitating obe-
dience to orders is indispensable to the  complete at-
- tainment of the object. The service is a military ser-
vice, and the command of a military nature ; and in
such cases, every delay and every obstacle to an effi-
cient and immediate compliance would necessarily tend
to jeopard the public interests. While subordiate offi-
cers or soldiers are pausing to consider, whether they
ought to obey, or are scrupulously weighing the facts,
upon which the commander-in-chief exercises the right
to demand their services, the hostile enterprize may be
accomplished, without the means of resistance. 1If the
power of regulating the militia, and of commanding its
services in times of insurrection and invasion, are, as it
has been emphatically said, they are,' natural incidents
to the duties of superintending the common defence,
and of watching over the internal peace of the confed-
eracy, these powers must be so construed, as to the
modes of their exercise, as not to defeat the great end
in view. If a superior officer has a right to contest the
orders of the president, upon his own doubts, as to the
exigency having arisen, it must be equally the right of
every inferior officer and soldier. And any act dome
by any person in furtherance of such orders would
subject him to responsibility in a civil suit, in which bis

| The Federalist, No. 29.
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defence must finally rest upon his ability to establish
the facts by competent proofs. Besides; in many in-
stances the evidence, upon which the president might
decide, that there was imminent danger of invasion,
might be of a nature not constituting strict technical
proof; or the disclosure of the evidence might reveal
.important state secrets, which the public interest, and
even safety, might imperiously demand to be kept in
concealment.! The act of 1795 was manifestly fram-
ed upon this reasoning. The president is by it ne-
cessarily constituted, in the first instance, the judge
of the existence of the exigency, and is bound to act
according to his belief of the facts. If he does so act,
and decides to call out the militia, his orders for this
purpose are in strict conformity to the law; and it
would seem to follow, as a necessary consequence, that
every act done by a subordinate officer in obedience
to such orders is equally justifiable. The law contem-
plates, that under such circumstances orders shall be
given to carry the power into effect ; and it cannot be,
that it is a correct inference, that any other person has
a right to disobey them. No provision is made for an
appeal from, or review of the president’s opinion. And
whenever a statute gives a descretionary power to
any person to be exercised by him upon his own
opinion of certain facts, the general rule of construction
is, that he is thereby constituted the sole and exclusive
judge of the existence of those facts.*

§1207. It seems to be admitted, that the power to
call forth the militia may be exercised either by requi-
sitions upon the executive of the states; or by orders

1 Martin v. Mott, 12 Wheat. R. 30, 31.
8 Martin v. Mott, 12 Wheat. R. 19, 31, 32.
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directed to such executive, or to any subordinate offi-
cers of the militia. Itis not, however, to be understood,

* that the state executive is in any case bound to leave
his executive duties, and go personally into the actual
service of the United States.

§ 1208. The power to govern the militia, when in
the actual service of the United States, is denied by no
one to be an exclusive one. Indeed, from its very na-
ture, it must be so construed ; for the notion of distinct
and independent orders from authorities wholly uncon-
nected, would be utterly inconsistent with that unity of
command and action, on which the success of all mili-
tary operations must essentially depend.* But thereis
nothing in the constitution, which prohibits a state from
calling forth its own militia, not detached into the ser-
vice of the Union, to aid the United States in executing
the laws, in suppressing insurrections, and in repelling
invasions. Such a concurrent exercise of power in no
degree interferes with, or obstructs the exercise of the
powers of the Union. Congress may, by suitable laws,
provide for the calling forth of the militia, and annex
suitable penalties to disobedience of their orders, and
direct the manner, in which the delinquents may be
tried. But the authority to call forth, and the authority
exclusively to govern, are quite distinct in their nature.
The question, when the authority of congress over the
militia becomes exclusive, must essentially depend upon
the fact, when they are to be deemed in the actual ser-
vice of the United States. There is a clear distinction
between calling forth the militia, and their being in

1 See Houston v. Moore, 5 Wheat. R. 1, 15, 16, and Mr. J. Johnson’s
Opinion, 1d. 36, 37, 40, 46.

2 The Federalist, No. 9, 29 ; Houston v Moore, 5 Whea}. R. 1, 17, 53,
54, 55, 56, 61, 62.
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actual service. ~ These are not contemporaneous acts,
nor necessarily identical in their constitutional bearings.
The president is not commander-in-chief of the militia,
except when in actual service ; and not, when they are
"merely ordered into service. They are subjected to
martial law only, when in actual service, and not merely
when called forth, before they have obeyed thecall
The act of 1795, and other acts on this subject, mani-
festly contemplate and recognise this distinction. To
bring the militia within the meaning of being in actual
service, there must be an obedience to the call, and
some acts of organization, mustering, rendezvous, or
marching, done in obedience to the call, in the public
service.!

§ 1209. But whether the power is exclusive in con-
gress to punish delinquencies in not obeying the call
on the militia, by their own courts-martial, has been a
question much discussed, and upon which no inconsid-
erable contrariety of opinion has been expressed. That
it may, by law, be made exclusive, is not denied. But
if no such law be made, whether a state may not, by its
own laws, constitute courts-martial to try and punish
the delinquencies, and inflict the penalties prescribed
by the act of congress, has been the point of controver-
sy. It is now settled, that, under such circumstances,
a state court-martial may constitutionally take cogniz-
ance of, and inflict the punishment. But a state cannot
add to, or vary the punishments inflicted by the acts of
congress upon the delinquents.*

' Houston v. Moore, 5 Wheat. R. 1, 17, 18, 20, 53, 60, 61, 63, 64 ;
Rawle on Const. ch. 13,p. 159.

8 Houston v. Moore, 5 Wheat. R. 1,2, 3, 24, 28, 44, 69 to 75; Rawle
on Const. ch. 13, p. 158, 159 ; Houston v. Moore, 3 Serg. & Rawle, 169 ;
Dyffield v. Smith, 3 Serg. kR 590; 1 Kent's Comm. Lect. 12, p. 248,

19, 250 ; Serg. on Const. ch. 28, [ch 30]; Meade's case, 5 Hall’s Law
Journ. 5&3 Bollon’s case, 3 Serg. & Rawle, 176, note.
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§ 1210. A question of another sort was also made
during the late war with Great Britain; whether the
militia, called into the actual service of the United
States, were to be governed and commanded by any offi-
cer, but of the same militia, except the president of the
United States; in other words, whether the president
could delegate any other officer of the regular army, of
equal or superior rank, to command the militia in his
absence. It was held in several of the Eastern states,
that the militia were exclusively under the command of
their own officers, subject to the personal orders of the
president ; and that he could not authorize any officer
of the army of the United States to command them in
his absence, nor place them under the command of any
such officer! This doctrine was deemed inadmis-
gible by the functionaries of the United States. It
has never yet been settled by any definitive judgment
of any tribunal competent to decideit® If, howev-
ever, the doctrine can be maintained, it is obvious,
that the public service must be continually lLable to
very great embarrassments in all cases, where the
militia are called into the public service in connexion
with the regular troops.

1 8 Mass. Rep. Supp. 549, 550; ' 5 Hall's Amer. Law Journ. 495 ;
1 Kent’s Comm. Lect. 12, p. 244 to 247.
2 1 Kent’s Comm. Lect. 12, p. 244 to 247.
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CHAPTER XXIIL

POWER OVER SEAT OF GOVERNMENT AND OTHER
CEDED PLACES.

§1211. THE next power of congress is, ¢ to exercise

“ exclusive legislation in all cases whatsoever over such
« district, not exceeding ten miles square, as may, by
“cession of particular states and the acceptance of con-
« gress, become the SEAT OF THE GOVERNMENT of the
«United States ; and to exercise like authority overall
« places purchased by the consent of the legislature of
« the state, in which the same shall be, for the erection
“of FORTS, MAGAZINES, ARSENALS, and other needful
% BUILDINGS.” '
. § 1212. This clause was not in the original draft of
the constitution ; but was referred to a committee, who
reported in its favour ; and it was adopted into the con-
stitution with a slight amendment witheut any apparent
objection.!

§ 1213. The indispensable necessity of complete
and exclusive power, on the part of the congress, at
the seat.of government, carries its own evidence with
it. It is a power exercised by every legislature of the
Union, and one might say of the World, by virtue of its
general supremacy. Without it not only the public
authorities might be insulted, and their proceedings be
interrupted with impunity; but the public -archives
might be in danger of violation, and destruction, and a
dependence of the members of the national government
on the state authorities for protection in the discharge
of their functions be created, which would bring on
the national councils the imputation of being subjected

1 Journ. of Convent. 222, 260. 328, 329, 358.
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to undue awe and influence, and might, in times of
high excitement, expose their lives to jeopardy. It
never could be safe toleave in possession of any state
the exclusive power to decide, whether the functiona-
ries of the national government should have the moral
or physical power to perform their duties.! It might
subject the favoured state to the most unrelenting jeal-
ousy of the other states, and introduce earnest contro-
versies from time to time respecting the removal of
the seat of government.

§ 1214. Nor can the cession be justly an object of
jealousy to-any state; or in the slightest degree impair
its sovereignty. The ceded district is of a very narrow
extent; and it rests in the option of the state, whether
it shall be made or not. There can be little doubt, that
the inhabitants composing it would receive with thank-
fulness such a blessing, since their own importance
would be thereby increased, their interests be subserv-
ed, and their rights be under the immediate protection
of the representatives of the whole Union.* It is not
improbable, that an occurrence, at the very close of the
revolutionary war, had a great effect in introducing this
provision into the constitution. At the period alluded
to, the congress, then sitting at Philadelphia, was sur-
rounded and insulted by a small, but insolent body of
mutineers of the continental army. Congress applied
to the executive authority of Pennsylvania for defence ;
but, under the ill-conceived constitution of the state at
that time, the executive power was vested in a council
consisting of thirteen members ; and they possessed, or
exhibited so little energy, and such apparent intimida -
tion, that congress indignantly removed to New- Jersey,

1 The Federalist, No. 43 ; 2 Elliot’s Deb. 92, 321, 322, 326.
2 The Federalist, No. 43; 2 Elliot’s Deb. 92, 321, 322, 326, 327.
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whose inhabitants welcomed them with promises of
defending them. Congress remained for some time at
Princeton without being again insulted, till, for the sake
of greater convenience, they adjourned to Annapolis.
The general dissatisfaction with the proceedings of
Pennsylvania, and the degrading spectacle of a fugitive
congress, were sufficiently striking to produce this
remedy.! Indeed, if such a lesson could have been lost
upon the peocple, it would have been as humiliating to
their intelligence, as it would have been offensive to
their honour.

§1215. And yet this clause did not escape the common
fate of most of the powers of the national government.
It was represented, as peculiarly dangerous. It may, it
was said, become a sort of public sanctuary, with exclu-
sive privileges and immunities of every sort. It may be
the very spot for the establishment of tyranny, and of
refuge of the oppressors of the people. The inhabi-
tants will be answerable to no laws, except those of
congress. A powerful army may be here kept on foot;
and the most oppressive and sanguinary laws may be
passed to govern the district.? Nay, at the distance of
fourteen years after the constitution had quietly gone
into operation, and this power had been acted upon
with a moderation,"as commendable, as it ought to be’
satisfactory, a learned commentator expressed regret
at the extent of the power, and intimated in no inex-
_plicit terms his fears for the future. “A system of

1 Rawle on Const. ch. 9, p. 112,113. 4
2 2 Elliot’s Debates, 320, 321, 323, 324, 325, 326 ; 1d. 115. — Amend-
ments limiting the power of congress to such regulations, as respect
the police and good government of the district, were proposed by seve-
' ral of the states at the time of the adoption of the constitution. But
they have been silently abandoned. 1 Tucker’s Black. Comm. App.
276, 374. .
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laws,” says he, “incompatible with the nature and prin-
ciples of a representative democracy, though not likely
to be introduced at once, may be matured by degrees,
and diffuse its influence through the states, and finally
lay the foundation of the most important changes in the
nature of the federal government. Let foreigners be
enabled to hold lands, and transmit them by inherit-
ance, or devise ; let the preference to males, and the
rights of primogeniture be revived with the doctrine of
entails; and aristocracy will neither want a ladder to
climb by, nor a base forits support.!”

§ 1216. What a superstructure to be erected on
such a narrow foundation! Several of the states now
permit foreigners to hold and transmit lands; and yet
their liberties are not overwhelmed. The whole South,
before the revolution, allowed and cherished the sys-
tem of primogeniture; and yet they possessed, and
transmitted to their children their colonial rights and
privileges, and achieved under this very system the
independence of the country. The system of entailsis
still the law of several of the states; and yet no danger
has yet assailed them. They possess, and enjoy the
fruits of republican industry and frugality, without any
landed or other aristocracy. And yet the petty dis-
trict of ten miles square is to overrule in its policy and
legislation all, that is venerable and admirable in state
legislation! The states, and the people of the states
are represented in congress. The district has no rep-
résentatives there; but is subjected to the exclusive
_ legislation of the former. And yet congress, at home
republican, will here nourish aristocracy. The states
will here lay the foundation for the destruction of their

1 1 Tucker’s ‘Black. Comnm. App. 277.
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own institutions, rights, and sovereiznty. At home,
they will follow the legislation of the district, instead of
guiding it by their precept and example. They will
choose to be the engines of tyranny and oppression in
the district, that they may become enslaved within their
own territorial sovereignty. What, but a disposition to
indulge in all sorts of delusions and alarms, could create
such extraordinary flights of imagination? Can such
~ things be, and overcome us, like a summer’s cloud,
without our special wonder? At this distance of time,
it seems wholly unnecessary to refute the suggestions,
which have been so ingeniously urged. If they prove

any thing, they prove, that there ought to be no gov-
ernment, because no persons can be found worthy of
the trust.

§ 1217. The seat of government has now, for more
than thirty years, been permanently fixed on the river
Potomac, on a tract of ten miles square, ceded by the
states of Virginia and Maryland. It was selected by
that great man, the boast of all America, the first in war,
the first in peace, and the first in the hearts of his coun-
trymen. It bears his name ; it is the monument of his
fame and wisdom. May it be for ever consecrated to
its present noble purpose, capttolz immobile saxum !

§ 1218. The inhabitants enjoy all their civil, religious,
and political rights. They live substantially under the
same laws, as at the time of the cession, such changes
only having been made, as have been devised, and
sought by themselves. They are not indeed citizens
of any state, entitled to the privileges of such ; but they
are citizens of the United States. They have no im-
mediate representatives in congress. But they may
justly boast, that they live under a paternal govern-
ment, attentive to their wants, and zealous for their
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welfare. They, as yet, possess no local legislature ;
and have, as yet, not desired to possess one. A learn-
ed commentator has doubted, whether congress can
create such a legislature, because it is the delegation of
a delegated authority.! A very different opinion was
expressed by the Federalist; for it was said, that “a
municipal legislature for local purposes, derived from
their own suffrages, will of course be allowed them.” *
In point of fact, the corporations of the three cities
within its limits possess and exercise a delegated power
of legislation under their charters, granted by congress,
to the full extent of their municipal wants, without any
constitutional scruple, or surmise of doubt.

§ 1219. The other part of the power, giving exclu-
sive legislation over places ceded for the erection of
forts, magazines, &c., seems still more necessary for
the public convenience and safety. The public money
expended on such places, and the public property
deposited in them, and the nature of the military du-
ties, which may be required there, all demand, that
they should be exempted from state authority. In
truth, it would be wholly improper, that places, on which
the security of the entire Union may depend, should
be subjected to the control of any member of it. The
power, indeed, is wholly unexceptionable ; since it can
only be exercised at the will of the state; and therefore
it is placed beyond all reasonable scruple.® Yet, it did
not escape without the scrutinizing jealousy of the op-
ponents of the constitution, and was denounced, as
dangerous to state sovereignty.*"

1 1 Tucker’s Black. Comin. App. 278.
2 The Federalist, No. 43.

3 The Federalist, No. 43. See also United Stales v. Bevans, 3 Wheat,
R. 336, 388.

4 2 Elliot’s Debates, 145.
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. §1220. A great variety of cessions have been made
by the states under this power. And generally there
has been a reservation of .the right to serve all state
process, civil and criminal, upon persons found therein.
This reservation has not been thought at all inconsis-
tent with the provision of the constitution ; for the state
process, quoad hoc, becomes the process of the United
States, and the general power of exclusive legislation
remains with congress. Thus, these places are not
capable of being made a sanctuary for fugitives, to ex-
empt them from acts done within, and cognizable by,
the states, to which the territory belonged ; and at the
same time congress is enabled to accomplish the great

" objects of the power.!

§ 1221. The power of congress to exercise exclu-
sive jurisdiction over these ceded places is conferred
on that body, as the legislature of the Union ; and can-
not be exercised in any other character. A law pass-
ed in pursuance of it is the supreme law of the land,
and binding on all the states, and cannot be defeated
by them. The power to pass such a law carries with
it all the incidental powers to give it complete and
effectual execution ; and such alaw may be extended in
its operation incidentally throughout the United States,
if congress think it necessary soto do. But if intended
to have efficiency beyond the district, language must
be used in the act expressive of such an intention; -
otherwise it will be deemed purely local.?

1 Commonwedlth v. Clury, 8 Mass. R. 72; Uniled States v. Cornell,
2 Mason R. 60; Rawle on Constitution, ch. 27, p. 238 ; Sergeant on
Constitution, ch. 28, [ch. 30;] 1 Kent's Comm. Lect. 19, p. 402 to 404.

2 Cohens v. Virginia, 6 Wheat. R. 264, 424, 425, 426, 427, 428; Ser-
geant on Constitution, ch. 28, [ch. 30;] 1 Kent. Comm. Lect. 19, p. 402
to 404 ; Rawle on Constitution, ch. 27, p. 238, 239 ; Loughborough v.
Bilake, 3 Wheat, R. 322, 34.
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§ 1222. It follows from this review of the clause,
that the states cannot take cognizance of any acts done
in the ceded places after the cession ; and, on the other
hand, the inhabitants of those places cease to be inhab-
itants of the state, and can no longer exercise any civil
or political rights under the laws of the state.! But if
there has been no cession by the state of the place,
although it has been constantly occupied and used,
under purchase, or otherwise, by the United States for
a fort, arsenal, or other constitutional purpose, the state
jurisdiction still remains complete and perfect.?®

§ 1223. Upon a recent occasion, the nature and
effect of the exclusive power of legislation, thus given
by the constitution in these ceded places, came under
the consideration of the Supreme Court, and was much
discussed. It was argued, that all such legislation by
congress was purely local, like that cxercised by a ter-
ritorial legislature ; and was not to be deemed legislation
by congress in the character of the legislature of the
Union. The object of the argument was to establish,
that a law, made in or for such ceded places, had no
extra-territorial force or obligation, it not being a law
of the United States. The reasoning of the court
affirming, that such an act was a law of the United
States, and that congress in passing it acted, as the
legislature of the Union, can be best conveyed in their
own language, and would be impaired by an abridg-
ment.

1 8 Mass. R. 72 ; 1 Hall’s Journal of Jurisp. 53 ; 1 Kent’s Comm. Lect.
19, p. 403, 404.

2 The People v. Godfrey, 17 Johns. R. 225 ; Commonwealth v. Young,
1 Hall’s Journal of Jurisp. 47; 1 Kent’s Comm. Lect. 19, p. 403, 404 ;
Sergeant on Constitution, ch. 28, [ch. 30;] Rawle on Consututlon,
ch. 27, p. 238 to 240,
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§ 1224. “In the enumeration of the powers of con-
gress, which is made in the elghth section of the first
article, we find that of exercising exclusive legislation
over such district, as shall become the seat of govern-
ment. This power, like all others, which are specified,
is conferred on congress, as the legislature of the Un-
ion ; for, strip them of that character, and they would
not possess it. In no other character can it be exer-
cised. In legislating for the district, they necessarily
preserve the character of the legislature of the Union ;
for it is in that character alone, that the constitution
confers on them this power of exclusive legislation.
This proposition need not be enforced. The second
clause of the sixth article declares, that ¢this constitu-
tion, and the laws of the United States, which shall be
made in pursuance thereof, shall be the supreme law

“of the land” The clause, which gives exclusive juris-
diction, is unquestionably a part of the constitution, and,
as such, binds all the United States. Those, who con-
tend, that acts of congress, made in pursuance of this
power, do not, like acts made in pursuance of other
powers, bind the nation, ought to show some safe and
clear rule, which shall support this construction, and
prove, that an act of congress, clothed in all the forms,
which attend other legislative acts, and passed in virtue
of a power conferred on, and exercised by congress, as
the legislature of the Union, is not a law of the United
States, and does not bind them.

§ 1225. “One of the gentlemen sought to illustrate
his proposition, that congress, when legislating for the
district, assumed a distinct character, and was reduced
to a mere local legislature, whose laws could pos-
sess no obligation out of the ten miles square, by a
reference to the complex character of this court. It is,
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they say, a court of common law, and a court of equity.
Its character, when sitting as a court of common law,
is as distinct from its character, when sitting as a court
of equity, as if the powers belonging to those depart-
ments were vested in different tribunals. Though
united in the same tribunal, they are never confounded
with each other. Without inquiring, how far the union
of different characters in one court may be applicable, in
principle, to the union in congress of the power of ex-
clusive legislation in some places, and of limited legis-
lation in others, it may be observed, that the forms of
proceedings in a court of law are so totally unlike the
forms of proceedings in a court of equity, that a mere
inspection of the record gives decisive information of
the character,’in which the court sits, and consequently
of the extent of its powers. But if the forms of pro-
ceeding were precisely the same, and the court the
same, the distinction would disappear.

§ 1226. « Since congress legislates in the same;forms,
and in the same character, in virtue of powers of equal
obligation conferred in the same instrument, when ex-
ercising its exclusive powers of legislation, as well as
when exercising those, which are limited, we must in-
quire, whether there be any thing in the nature of this
exclusive legislation, which necessarily confines the
operation of the laws, made in virtue of this power, to
the place, with a view to which they are made. Con-
nected with the power to legislate within this dis-
trict, is a similar power in forts, arsenals, duck-yards,
&c. Congress has a rightto punish murder in a
fort, or other place within its exclusive jurisdiction ;
but no general right to punish murder committed
within any of the states. In the act for the pun-

ishment of crimes against the United States, murder
VOL. IIL 14
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committed within a fort, or any other place or district
of country, under the sole and exclusive jurisdiction of
the United States, is punished with death. Thus con-
gress legislates in the same act, undgr its exclusive and
its limited powers. ’ '
§1227. “The act proceeds to direct, that the body
of the criminal, "after execution, may be delivered to a
surgeon for dissection, and punishes any person, who
shall rescue such body during its conveyance from the
place of execution to the surgeon, to whom it is to be
delivered. Let these actual provisions of the law, or
any ‘other; provisions, which can be made on the sub-
ject, be considered with a view to the character, in
which congress acts, when exercising its powers of ex-
clusive legislation. If congress is to be considered
merely as alocal legislature, invested, as to- this object,
with powers limited to the fort, or other place, in which
the murder may be committed, if its general powers can-
not come in aid of these local powers,how can the offence
be tried in any other court, than that of the place, in
which it has been committed? How can the offender
be conveyed to, or tried in, any other place? How can
he be executed elsewhere? How can his body be
. conveyed through a country under the jurisdiction of
another sovereign, and the individual punished, who,
within that jurisdiction, shall rescue the body? Were
any one state of the Union to pass a law for trying a
criminal in a court not created by itself, in a place
not within its jurisdiction, and direct the sentence
to be executed without its territory, we should all
perceive, and acknowledge its incompetency to such
a course of legislation. If congress be not equally
incompetent, it is, because that body unites the pow-
ers of local legislation with those, which are to op-
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erate through the Union, and may use the last in aid
of the first; or, because the power of exercising exclu-
sive legislation draws after it, as an incident, the power
of making that legislation effectual; and the incidental
power may be exercised throughout the Union, be-
cause the principal power is given to that body, as the
legislature of the Union.

§ 1228. “So, in the same act, a person, who, having
knowledge of the commission of  murder, or other fel-
ony, on the high seas, or within any fort, arsenal, dock-
yard, magazine, or other place, or district of country
within the sole and exclusive jurisdiction of the United
States, shall conceal the same, &c. he shall be adjudged
guilty of misprision of felony, and shall be adjudged to be
imprisoned, &c. It is clear, that congress cannot punish
felonies generally ; and, of consequence, cannot punish
misprision of felony. It is equally clear, that a state
legislature, the state of Maryland for example, cannot
punish those, who, in another state, conceal a felony
committed in Maryland. How, then, is it, that con-
gress, legislating exclusively for a fort, punishes those,
who, out of that fort, conceal a felony committed within
it?

§ 1229. “The solution, and the only solution of the
difficulty, is, that the power vested in congress, as the
legislature of the United States, to legislate exclusively
within any place ceded by a state, carries with it, as an
incident, the right to make that power effectual. 1If a
felon escape out of the state, in which the act has been
committed, the government cannot pursue him into an-
other state, and apprehend him there; but must de-
mand him from the executive power of that other state.
If congress were to be considered merely, as the local
legislature for the fort, or other place, in which the of-
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fence might be committed, then this principle would
apply to them, as to other local legislatures; and the
felon, who should escape out of the fort, or other place,
in which the felony may have been committed, could
not be apprehended: by the marshal, but must be de-
manded from the executive of the state. But we know,
that the principle does not apply; and the reason is,
that congress is not a local legislature, but exercises
this particular power, like all its other powers, in its
high character, as the legislature of the Union. The
American people thought it a necessary power, and
they conferred it for their own benefit. Being so con-
ferred, it carries with it all those incidental powers,
which are necessary to its complete andeffectual exe-
-cution.

§ 1230. “Whether any particular law be designed
to operate without the district or not, depends on the
words of thatlaw. If it be designed so to operate,
then the question, whether the power, so exercised, be
incidental to the power of exclusive legislation, and be
warranted by the constitution, requires a consideration
of that instrument. In such cases the constitution and
the law must be compared and construed. .This is the
exercise of jurisdiction. It is the only exercise of it,
which is allowed in such a case.” !

1 Cohens v. Virginia, 6 Wheat. R. 424 to 429,
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CHAPTER XXIV.
POWERS OF CONGRESS — INCIDENTAL.

§ 1231. THE next power of congress is, “ to make
«all laws, which shall be necessary and proper for
“ carrying into execution the foregoing powers,”and
“all other powers vested by this constitution in{the
« government of the United States, or in any depart-
“ ment, or officer thereof.”

§ 1232. Few powers of the government were at the
time of the adoption of the constitution assailed with
more severe invective, and more declamatory intem-
perance, than this.! And it has ever since been made
a theme of constant attack, and extravagant jealousy.?
Yet it is difficult to perceive the grounds, upon which
it can be maintained, or the logic, by which it can be
reasoned out. It is only declaratory of a truth, which
would have resulted by necessary and unavoidable im-
plication from the very act of establishing the national
government, and vesting it with certain powers. What
is a power, but the ability or faculty of doing a thing?
What is the ability to do a thing, but the power of em-

“ploying the means necessary to its execution? What
is a legislative power, but a power of making laws?
What are the means to execute a legislative power, but
laws? What ‘is the power for instance, of laying
and collecting taxes, but a legislative power, or a
power to make laws to lay and collect taxes? What

1 The Federalist, No. 33, 44 ; 1 Elliot’s Deb. 293,294, 300 ; 2 Elliot’s
Deb. 196, 342.

# 1 Tuck. Black. Comm. App. 286, 267 ; 4 Elliot’s Deb. 216, 217, 24,
25,
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are the proper means of executing such a power, but
necessary and proper laws ? In truth, the constitution-
al operation of the government would be precisely the
same, if the clause were obliterated, as if it were re-
peated in every article.! It would otherwise result, that
the power could never be exercised; that is, the end
would be required, and yet no means allowed. This,
would be a perfect absurdity. It would be to create
powers, and compel them to remain for ever in a torpid,
dormant, and paralytic state. It cannot, therefore, be
denied, that the powers, given by the constitution, imply
the ordinary means of execution;?® for without the
substance of the power the constitution would be a
dead letter. Those, who object to the article, must
therefore object to the form, or the language of the
provision. Let us see, if any better could be devised.®
§ 12338. There are four possible methods, which the
convention might have adopted on this subject. First,
they might have copied the second article of the con-
federation, which would have prohibited the exercise
of any power not expressly delegated. If they had
done so, the constitution would have been construed
with so much rigour, as to disarm it of all real autho-
rity ; or with so much latitude, as altogether to destroy
the force of the restriction. It is obvious, that ho im-
portant power delegated by the confederation was, or
indeed could beexecuted by congress, without recurring
more or less to the doctrine of construction or implica-

1 The Federalist, No. 33 ; 2 Elliot’s Debates, 196 ; Hamilton on Bank,
1 Hamilton’s Works, 121 ; M’Culloch v. Maryland, 4 Wheaton’s R. 419.

8 M Culloch v. Maryland, 4 Wheat. R. 409 ; 4 Elliot’s Debates, 217,
218, 220, 221.

3 The Federalist, No. 44. See also President Monroe’s Expositiou
and Message, 4th of May, 1822, p. 47 ; 3 Elliot’s Deb. 318.




CH. XXIV.] POWERS OF CONGRESS ~INCIDENTAL. 111

tion.! It had, for instance, power to establish courts
for; the: trial of prizes and piracies, to borrow money,
and emit bills of credit. But how could these powers
be put in operation without some other implied powers
and means? The truth is, that, under the confedera-
tion, congress was from this very clause driven to the
distressing alternative, either to violate the articles by a
broad latitude of construction, or to suffer the powers
of the government to remain prostrate, and the public
service to be wholly neglected. It is notorious, that
they adopted, and were compelled to adopt the former
course ; and the country bore them out in what might
be deemed an usurpation of authority.* The past ex-
perience of the country was, therefore, decisive against
any such restriction. It was either useless, or mischie-
vous.® '

§ 1234. Secondly. The convention might have at-
tempted a positive enumeration of the powers compre-
hended under the terms, necessary and proper. The
attempt would have involved a complete digest of laws
on every subject, to which the constitution relates. It
must have embraced all future, as well as all present
exigencies, and been accommodated to all times, and
all occasions, and all changes of national situation and
character. Every new application of the general power
must have been foreseen and specified; for the particu-
lar powers, which are the means of attaining the objects
of the general power, must, necessarily, vary with those
objects ; and be often properly varied, when the objects

1 The Federalist, No. 44.

2 See The Federalist, No. 38, 44; 4 Wheat. R. 423; 4 Elliot’s
Deb. 218, 219.

3 M'Culloch v. Maryland, 4Wheat.R.406 407, 423.
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remain the same.! Who does not at once perceive,
that such a course is utterly beyond human reach and
foresight?* It demands a wisdom never yet given
to man ; and a knowledge of the future, which belongs
only to Him, whose providence directs, and governs all.

§ 1235. Thirdly. The convention might have at-
tempted a negative enumeration of the powers, by spe-
cifying the powers, which should be excepted from the
general grant. It will be at once perceived, that this
task would have been equally chimerical with the fore-
going ; and would have involved this additional objec-
tion, that in such a case, every defect in the enumera-
tion would have been equivalent to a positive grant of
authority. If; to avoid this consequence, they had at-
tempted a partial enumeration of the exceptions, and
described the residue by the general terms, “not neces-
sary or proper,” it must have happened, that the enu-
meration would comprehend a few exceptions only, and
those only, which were most prominent; and therefore
the least likely to be abused ; and that others would be
less forcibly excepted under the residuary clause, than
if there had not been any partial enumeration of ex-
ceptions.®

§ 1236. Fourthly. The convention might have
been wholly silent on this head ; and then (as has been
already seen) the auxiliary powers, or means to carry
into execution the general powers, would have resulted
to the government by necessary implication; for
wherever the end is required, the means are autho-
rized; and wherever a general power to do a thing

1 The Federalist, No. 44 ; 2 Elliot’s Deb. 223.

2 M Culloch v. Maryland, 4 Wheat. R. 407 ; 4 Elliot’s Deb. 223, 24 ;
Anderson v. Dunn, G Wheat. R. 204, 225, 226.

3 The Federalist, No. 44.
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is given, every particular power necessary for doing it,
is included. If this last course had been adopted,
every objection, now urged against the clause, would
have remained in full force; and the omission might
have been made in critical periods a ground to ‘assail
the essential powers of the Union.!

§ 1237. If, then, the clause imports no more, than
would result from necessary implication, it may be ask-
ed, why it was inserted at all. The true answer is,
that such a clause was peculiarly useful, in order to
avoid any doubt, which ingenuity or jealousy might
raise upon the subject. Much plausible reasoning
might be employed by those, who were hostile to the
Union, and in favour of state power, to prejudice the
people on such a subject, and to embarrass the govern-
ment in all its reasonable operations. Besides; as
the confederation contained a positive clause, restrain-
ing the authority of congress to powers expressly
granted, there was a fitness in declaring, that that rule
of interpretation should no longer prevail. The very
zeal, indeed, with which the present clause has been
always assailed, is the highest proof of its importance
and propriety. It has narrowed down the grounds of
hostility to the mere interpretation of terms.?

§ 1238. The plain import of the clause is, that con-
gress shall have all the incidental and instrumental
powers, necessary and proper to carry into execution
all the express powers. It neither enlarges any power
specifically granted ; nor is it a grant of any new
power to congress. But it is merely a declaration for
the removal of all uncertainty, that the means of carry-

1 The Federalist, No. 44.
9 The Federalist, No. 33, 44.

VOL. III. 15
)
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ing into execution those, otherwise granted, are included
in the grant.! Whenever, therefore, a question arises
concerning the constitutionality of a particular power, the
first question is, whether the power be expressed in the
constitution. If it be, the question is decided. If it
be not expressed, the next inquiry must be, whether it is
properly an incident to an express power, and necessary
to its execution. If it be, then it may be exerciced by
congress. If not, congress cannot exercise it.*

§ 1239. But still a ground of controversy remains
open, as to the true interpretation of the terms of
the clause ; and it has been contested with no small
share of earnestness and vigour. What, then, is the
true constitutional sense of the words “necessary
and proper” in this clause? It has been insisted by
the advocates of a rigid interpretation, that the word
“necessary” is here used in its close and most intense
meaning ; so that it is equivalent to absolutely and
indispensably mecessary. It has been said, that the
constitution allows only the means, which are neces-
sary ; not those, which are merely convenient for effect-
ing the enumerated powers. If such a latitude of
construction be given to this phrase, as to give any
non-enumerated power, it will go far to give every
one ; for there is no one, which ingenuity might not

1 Some few statesmen have contended, that the clause gave farther
powers, than mere incidental powers. But their reasoning does not
seem very clear or satisfactory. See Governor Randolph’s Remarks,

-2 Elliot’s Debates, 342; Mr. Gerry’s Speech in Febuary, 1791, 4 Elliot’s
Debates, 225, 227. These Speeches are, however, valuable for some
striking views, which they present, of the propriety of a liberal construc-
tion of the words. .

2 See Virginia Report and Resolutions, Jan., 1800, p. 33, 34 ; 1 Tuck.
Black. Comm. App. 287, 288 ; President Monroe’s Exposition and Mes-
sage, 4th of May, 1822, p. 47; 5 Marshall’s Wash. App. note 3; 1 Ham-
ilton’s Works, 117, 121.
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torture into a convenience in some way or other.to
some one of so long a list of enumerated powers. It
would swallow up all the delegated powers, and reduce
the whole to one phrase. Therefore it is, that the con-
stitution has restrained them to the necessary means ;
that is to say, to those means, without which the grant of
the power would be nugatory. A little difference in the
degree of convenience cannot constitute the necessity,
which the constitution refers to.!

§ 1240. The effect of this mode of interpretation is
to exclude all choice of means ; or, at most, to leave to
congress in each case those only, which are most direct
and simple. If; indeed, such implied powers, and such
only, as can be shown to be indispensably necessary, are
within the purview of the clause, there will be no end to
difficulties, and the express powers must practically be-
come a mere nullity.® It will be found, that the opera-
tions of the government, upon any of its powers, will
rarely admit of a rigid demonstration of the necessity
(in this strict sense) of the particular means. In most
cases, various systems or means may be resorted to,
to attain the same end; and yet, with respect to each,
it may be argued, that it is not constitutional, because
it is not indispensable ; and the end may be obtained
by other means. The consequence of such reasoning
would be, that, as no means could be shown to be con-
stitutional, none could be adopted.* For instance, con-

1 4 Jefferson’s Corresp. 525, 526; 4 Elliot’s Deb. 216, 217, 224, 225,
267 ; M Culloch v. Maryland, 4 Wheat. R. 412,413.

8 Hamilton on Bank, 1 Hamilton’s Works, 119; § Marshall’s Wash.
App. note 3, p. 9; Mr. Madison, 4 Elliot’s Deb. 223.

3 United Slates v. Fisher, 2 Cranch, 358; 1 Peters’s Cond. R. 421;
Hamilton on Bank, 1 Hamilton’s Works, 119; 5 Marshall’s Wash. note
3, p. 9, 10; Mr. Madison, 4 Elliot’s Deb. 223.
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gress possess the power to make war, and to raise ar-
mies, and incidentally to erect fortifications, and purchase
cannon and ammunition, and other munitions of war.
But war may be carried on without fortifications, can-
non, and ammunition. No particular kind of arms can
be shown to be absolutely necessary ; because various
sorts of arms of different convenience, power, and
utility are, or may be resorted to by different nations.
What then becomes of the power? Congress has
power to borrow money, and to provide for the payment
of the public debt; yet no particular method is indis-
pensable to these ends. They may be attained by va-
rious means. Congress has power to provide a navy;
but no particular size, or form, or equipment of ships
is indispensable. The means of providing a naval es-
tablishment are very various; and the applications of
them admit of infinite shades of opinion, as to their
convenience, utility, and necessity. What thenis to be
done? Are the powers to remain dormant? Would

it not be absurd to say, that congress did not possess
the choice of means under such circumstances, and
ought not to be &mpowered to select, and use any
means, which are in fact conducive to the exercise of
the powers granted by the constitution?! Take an-
other example ; congress has, doubtless, the authority,
under the power to regulate commerce, to erect light-
houses, beacons, buoys, and public piers, and authorize
the employment of pilots.* But it cannot be affirmed,
that the exercise of these powers is in a strict sense
necessary ; or that the power to regulate commerce
would be nugatory without establishments of this na-

1 United Stales v. Fisher, 2 Cranch. R. 358; | Peters’s Condens. R,
421. ’

2 See 4 Elliot’s Debates, 265, 280.
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ture.! In truth, no particular regulation of commerce
can ever be shown to be exclusively and indispensably
necessary ; and thus we should be driven to admit, that
all regulations are within the scope of the power, or
that none are. If there be any general principle, which
is inherent in the very definition of government, and
essential to every step of the progress to be made by
that of the United States, it is, that every power, vested
in a government, is in its nature sovereign, and in-
cludes, By force of the term, a right to employ all the
means requisite, and fairly applicable to the attainment
of the end of such power; unless they are excepted in
the constitution, or are immoral, or are contrary to the
essential objects of political society.?

§ 1241. There is another difficulty in the strict con-
struction above alluded to, that it makes the constitu-
tional authority depend upon casual and temporary
circumstances, which may produce a necessity to-day,
and change it to-morrow. This alone shows the fallacy
of the reasoning. 'The expediency of exercising a
particular power at a particular time must, indeed, de-
pends on circumstances ; but the constitutional right of
exercising it must be uniform and invariable ; the same
to-day as to-morrow.?

§ 1242. Neither can the degree, in which a measure
is necessary, ever be a test of the legal right to adopt
it. That must be a matter of opinion, (upon which
different men, and different bodies may form opposite
judgments,) and can only be a test of expediency.

1 Hamilton on Bank, 1 Hamilton’s Works, 120,

$ Hamilton on Bank, 1 Hamilton’s Works, 112.

3 Hamilton on Bank, 1 Hamilton’s Works, 117 ; 5 Marshall’s Wash.
App. note 3, p. 8.
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The relation between the measure and the end, be-
tween the nature of the means employed towards the

‘execution of a power, and the object of that power,

must be the criterion of constitutionality ; and not the

. greater or less of necessity or expediency.! If the

legislature possesses a right of choice as to the means,
who can limit that choice? Who is appointed an um-
pire, or arbiter in cases, where a discretion is confided

to-a government? The very idea of such a controlling

authority in the exercise of its powers is a virtual de-
nial of the supremacy of the government in regard to
its powers. It repeals the supremacy of the national
government, proclaimed in the constitution.

§ 1243. It is equally certain, that neither the gram-
matical, nor the popular sense of the word, “necessary,”

‘requires any such construction. According to both,

“ necessary ” often means no more than needful, requi-
site, incidental, useful, or conducive to. It is a common
mode of expression to say, that it is necessary for a
government, or a person to do this or that thing, when
nothing more is intended or understood, than that the
interest of the government or person requires, or will
be promoted by the doing of this or that thing. Every

- one’s mind will at once suggest to him many illustra-

tions of the use of the word in this sense.! To em-
ploy the means, necessary to an end, is generally un-
derstood, as employing any means calculated to produce
the end, and not as being confined to those single means,
without which the end would be entirely unattainable.

§ 1244. Such is the character of human language,

! Hamilton on Bank, 1 Hamilton’s Works, 119, 120; 5 Marshall’s
Wash. App. note 3, p. 9, 10; M’Culloch v. Maryland, 4 Wheat. R. 423.
8 Hamilton on Bank, 1 Hamilton’s Works, 118 ; 5 Marshall’s Wash.

App. note 3, p. 9.
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that no word conveys to the mind in all situations one
single definite idea ; and nothing is more common, than
to use words in a figurative sense. Almost all compo-
sitions contain words, which, taken in their rigorous
sense, would convey a meaning, different from that,
which is obviously intended. It is essential to just in-
terpretation, that many words, which import some-
thing excessive, should be understood in a more
mitigated sense ; in a sense, which common usage justi-
fies. The word “necessary” is of this description.
It has not a fixed character peculiar toitself. It admits
of all degrees of comparison; and is often connected
with other words, which increase or diminish the im-
pression, which the mind receives of the urgency it
imports. A thing may be necessary, very necessary,
absolutely or indispensably necessary. It may be little
necessary, less necessary, or least necessary. To no
mind would the same idea be conveyed by any two of
these several phrases. The tenth section of the first
article of the constitution furnishes a strong illustration
of this very use of the word. It contains a prohibition
upon any state to “lay any imposts or duties, &c. ex-
“cept what may be absolutely necessary for executing
“its inspection laws.” No one can compare this clause
with the other, on which we are commenting, witheut
being struck with the conviction, that the word “abso-
lutely,” here prefixed to “necessary,” was intended to
distinguish it from the sense, in which, standing alone,
it is used in the other.! '

! MCulloch v. Maryland, 4 Wheaton’s R. 413 to 415. —In this case
(4 Wheaton’s R. 411 to 425,) there is a very claborat argument of the
Supreme Court upon the whole of this subject, a portion of which has
been already extracted in the preceding Commentaries, on the rules
of interpretation of the constitution.
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§ 1245. That the restrictive interpretation must be
abandoned, in regard to certain powers of the govern-
ment, cannot be reasonably doubted. Itis universally
conceded, that the power of punishment appertains to
sovereignty, and may be exercised, whenever the sove-
reign has a right to act, as incidental to his constitutional
powers. It is a means for carrying into execution all
sovereign powers, and may be used, although not in-
dispensably necessary. If, then, the restrictive inter-
pretation must be abandoned, in order to justify the
constitutional exercise of the power to punish ; whence
is the rule derived, which would reinstate it, when the -
government would carry its powers into operation, by
means not vindictive in their nature? If the word,
“necessary” means needful, requisite, essential, condu-
cive to, to let in the power of punishment, why is it not
equally comprehensive, when applied to other means
used to facilitate the execution of the powers of the
government 7!

§ 1246. The restrictive interpretation is also con-
trary to a sound maxim of construction, generally
admitted, namely, that the powers contained in a con-
stitution ‘of government, especially those, which con-

cern the general administration of the affairs of the
country, such as its finances, its trade, and its defence,

ought to be liberally expounded in advancement of the
public good. This rule does not depend on the par-
ticular form of a government, or on the particular de-
marcations of the boundaries of its powers ; but on the
nature and objects of government itself. The means,
by which national exigencies are provided for, national
inconveniences obviated, and national prosperity pro-

1 M’ Culloch v. Mar’n/land, 4 Wheat. R. 418,
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moted, are of such infinite variety, extent, and com-
plesity, that there must of necessity be great latitude
of discretion in the selection, and application of those
means. Hence, consequently, the necessity and pro-
priety of exercising the authorities, entrusted to a gov-
ernment, on principles of liberal construction.!

§ 1247. It is no valid objection to this doctrine to
say, that it is calculated to extend the powers of the
government throughout the entire sphere of state legis-
lation. The same thing may be said, and has been said,
in regard to every exercise of power by implication and
construction. There is always some chance of error,
or abuse of every power; but this furnishes no ground
of objection against the power ; and certainly no reason
for an adherence to the most rigid construction of its,
terms, which would at once arrest the whole move-
ments of the government? The remedy for any
abuse, or misconstruction of the power, is the same, as
in similar abuses and misconstructions of the state gov-
ernments. It is by an appeal to the other departments
of the government; and finally to the people, in the
exercise of their elective franchises.®

§ 1248. There are yet other grounds against the
restrictive. interpretation derived from the language,
and the character of the provision. The language is,
that congress shall have power “to make all laws, which
“ shall be necessary and proper.” If the word “neces-
sary” were used in the strict and rigorous sense con-
tended for, it would be an extraordinary departure from
the usual course of the human mind, as exhibited in
solemn instruments, to add another word “proper;”

1 Hamilton on Bank, 1 Hamilton’s Works, 120, 121.
2 J{amilton on Bunk, 1 Hamilton’s Works, 122.
3 The Federalist, No. 33, 44.

VOL. 111. 16
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the only possible effect of which is to qualify that strict.
and rigorous meaning, and to present clearly the idea
of a choice of means in the course of legislation.! If
no means can be resorted to, but such as are indispen-
sably necessary, there can be neither sense, nor utility
in adding the other word; for the necessity shuts out
from view all consideration of the propriety of the
means, as contradistinguished from the former. But if
the intention was to use the word “necessery” in its
more liberal sense, then there is a peculiar fitness in the
other word. It has a sense at once admonitory, and
directory. It requires, that the means should be, bond
fide, appropriate to the end.

§ 1249. The character of the clause equall) forbids
any presumption of an intention to use the restrictive
interpretation. In the first place, tle clause is placed
among the powers of congress, and not among the
limitations on those powers. In the next place, its
terms purport to enlarge, and not to diminish, the pow-
ers vested in the government. It purports, on its face,
to be an additional power, not a restriction on those al-
ready granted.? If it does not, in fact, (as seems the
true construction,) give any new powers, it affirms the
right to use all necessary and proper means to carry into
execution the other powers ; and thus makes an ezpress
power, what would otherwise be merely an implied
power. In either aspect, it is impossible to construe
it to be a restriction. If it have any effect, it is to re-
move the implication of any restriction. If a restric-
tion had been intended, it is impossible, that the
framers of the constitution should have concealed it

1 M¢Culloch v. Maryland, 4 Wheat. R. 418, 419,
% M Culloch v. Maryland, 4 Wheat. R. 419, 420.
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under phraseology, which purports to enlarge, or at least
give the most ample scope to the other powers. There
was every motive on their part to give point and clear-
ness to every restriction of national power; for they
well knew, that the national government would be
more endangered in its adoption by its supposed
strength, than by its weakness. It is inconceivable,
that they should have disguised a restriction upon its ’
powers under the form of a .grant of power. They
would have sought other terms, and have imposed the
restraint by negatives.'! And what is equally strong,
no one, in or out of the state conventions, at the time
when the constitution was put upon its deliverance
before the people, ever dreamed of, or suggested, that
it contained a restriction of power.. The whole argu-
ment on each side, of attack and of defence, gave it the
positive form of an express power, and not of an ex-
press restriction.

§ 1250. Upon the whole, the result of the most
careful examination of this clause is, that, if it does not
enlarge, it cannot be construed to restrain the powers
of congress, or to impair the right of the legislature to
exercise its best judgment, in the selection of mea-
sures to carry into execution the constitutional powers
of the national government. The motive for its in-
sertion doubtles was, the desire to remove all possible
doubt respecting the right to legislate on that vast mass
of incidental powers, which must be involved in the
constitution, if that insirument be not a splendid pageant,
or a delusive phantom of sovereignty. Let the end be
legitimate ; let it be within the scope of the constitu-
tion ; and all means, which are appropriate, which are

1 M-Culloch v. Maryland, 4 Wheat. R. 490.
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plainly adapted to the end, and which are not prohib-
ited, but are consistent with the letter and spirit of the
instrument, are constitutional.’

§ 1251. It may be well, in this connexion, to men-
tion another sort of implied power, which has been
called with great propriety a resulting power, arising
from the aggregate powers of the national government.
It will not be doubted, for instance, that, if the United
States should make a conquest of any of the territories
of its neighbours, the national government would possess
sovereign jurisdiction over the conquered territory.
This would, perhaps, rather be a result from the whole
mass of the powers of the national government, and
from the nature of political society, than a consequence
or incident of the powers specially enumerated.?® It
may, however, be deemed, if an incident to any, an
incident to the power to make war. Other instances
of resulting powers will easily suggest themselves.
‘The United States are nowhere declared in the con- -
stitution to be a sovereignty entitled to sue, though
Jurisdiction is given to the national courts over contro-
versies, to which the United States shall be a party.
It is a natural incident, resulting from the sovereignty
and character of the national government® So the
United States, in their political capacity, have a right
to enter into a contract, (although it is not expressly
‘provided for by the constitution,) for it is an incident to
their general right of sovereignty, so far as it is appro-

1 M Culloch v. Marylund, 4 Wheat. R. 4‘2.0, 491, 423. See also 4 El-
liot's Debates, 220, 221, 222, 223, 224, 225; 2 Elliot’s Debates, 106,342 ;
5 Marsh. Wash. App. No. 3 ; 2 American Museum, 536; Anderson v.
Dunn, 6 Wheat. R. 204, 225, 226 ; [Hamilton on Bank, 1 Hamilton’s
Works, 111 to 123.

2 Hamilton on Bank, 1 Hamilton’s Works, 115.

3 See Dugan v. United States, 3 Wheat. R. 173, 179, 180.
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priate to any of the ends of the government, and within
the constitutional range of its powers.! So congress
possess power to punish offences committed on board
of the public ships of war of the government by per-
sons not in the military or naval service of the United
States, whether they are in port, or at sea ; for the juris-
diction on board of public ships is every where deem-
ed exclusively to belong to the sovereign.*

§ 1252. And not only may implied powers, but im-
plied exemptions from state authority, exist, although
not expressly provided for by law. The collectors of
the revenue, the carriers of the mail, the mint establish-
ment, and all those institutions, which are public in
their nature, are examples in point. It has never been
doubted, that all, who are employed in them, are pro-
tected, while in the line of their duty, from state control ;
and yet this protection is not expressed in any act of
congress. It is incidental to, and is implied in, the
several acts, by which those institutions are created ;
and is preserved to them by the judicial department,
as a part of its functions.* A contractor for supplying
a military post’ with provisions cannot be restrained
from making purchases within a state, or from trans-
porting provisions, to the place, at which troops are
stationed. He could not be taxed, or fined, or lawfully
obstructed, in so doing.* These incidents necessarily
flow from the supremacy of the powers of the Union,
within their legitimate sphere of action. ’

§ 1253. It would be almost impracticable, if it were
not useless, to enumerate the various instances, in

I United States v. Tingey, 5 Peters’s R. 115.

2 Unilted Stales v. Bevans, 3 Wheaton’s R. 388 ; The Exchange,
7 Cranch, 116 ; 8. C. 2 Feters’s Cond. R. 439.

3 Osborn v. Bank of U. States, 9 Wheat. R. 365, 366.

4 1d. 367.
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which congress, in the progress of the government,
have made use of incidental and implied means to ex-
ecute its powers. They are almost infinitely varied in
their ramifications and details. It is proposed, how-
ever, to take notice of the principal measures, which
have been contested, as not within the .scope of the
powers of congress, and which may be distinctly traced
in the operations of the government, and in leading party
divisions.

1 Some minor points will be found in the debates collected in 4 Elliot’s
Debates, 139, 141, 229, 234, 235, 238, 239, 240, 243, 249, 251, 252, 261,
265, 266, 270,271, 280. There is no express power given by the consti-
tution to erect forts, or magazines, or light-houses, or piers, ot buoys, or
public buildings, or to make surveys of the coast; but they have been
constantly deemed incidental to the general powers. Mr. Bayard’s
Speech in 1807, (4 Elliot's Debates, 265 ;) Mr. Pickering’s Speech, 1817,
(4 Elliot’s Debates, 280.)
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* CHAPTER XXV.
INCIDENTAL POWERS — NATIONAL BANK.

§ 1254. ONE of the earliest and most important
measures, which gave rise to a question of constitution-
al power, was the act chartering the bank of the United
States in 1791. That question has often since been
discussed ; and though the measure has been repeat-
edly sanctioned by congress, by the executive, and by
the judiciary, and has obtained the like favour in a
great majority of the states, yet itis, up to this very hour,
still debated upon constitutional grounds, as if it were
still new, and untried. It is impossible, at this time, to
treat it, as an open question, unless the constitution is
for ever to remain an unsettled text, possessing no per-
manent attributes, and incapable of having any ascer-
tained sense; varying with every change of doctrine,
and of party ; and delivered oveér to interminable
doubts. (If the constitution is to be only, what the ad- -
ministration of the day may wish it to be ; and is to
assume any, and all shapes, which may suit the opin-
ions and theories of public men, as they successively
direct the public councils, it will be difficult, indeed,
to ascertain, what its real value is. It cannot possess
either certainty, or uniformity, or safety. It will be one
thing to-day, and another thing to-morrow, and again
another thing on each succeedmg da)y,g The past will
furnish no guide, and the future no security. It will
be the reverse of a law ; and entail upon the country
the curse of that miserable servitude, so much abhorred
and denounced, where all is vague and uncerlam in
the fundamentals of govemment.
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§ 1255. The reasoning, upon which the constitution-
ality of a national bank is denied, has been already in
some degree stated in the preceding remarks. It turns
upon the strict interpretation of the clause, giving the
auxiliary powers nccessary, and proper to execute the
other enumerated powers. It is to the following effect :
The power to incorporate a bank is not among those
enumerated in the constitution.” Itis known, that the
very power, thus proposed, as a means, was rejected,
as an end, by the convention, which formed the consti-
tution. A proposition was made in that body, to au-
thorize congress to open canals, and an amendatory
one to empower them to create corporations. But the
whole was rejected ; and one of the reasons of the re-
jection urged in debate was, that they then would have
apower to create a bank, which would render the great
cities, where there were prejudices and jealousies on
that subject, adverse to the adoption of the constitution.!
In the next place, all the enumerated powers can be
carried into execution without a bank. A bank, there-
fore, is not mecessary, and consequently not author-
ized by this clause of the constitution. It is urged,
that a bank will give great facility, or convenience to
the collection of taxes. If this were true, yet the
constitution allows only the means, which are necessary,
and not merely those, which are convenient for effect-
ing the enumerated powers. If such a latitude of con-
struction were allowed, as to consider convenience, as
justifying the use of such means, it would swallow up
all the enumerated powers.? Therefore, the constitution

I 4 Jefferson’s Correspondence, 523, 526 ; Id. 506.
2 Ibid; 4 Elliot’s Debates, 219.
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restrains congress to those means, without which the
power would be nugatory.!

§ 1256. Nor can its convenience be satisfactorily
established. Bank-bills may be a more convenient
vehicle, than treasury orders, for the purposes of that
department. But a litle difference in the degree of
convenience cannot constitute the necessity contem-
plated by the constitution. Besides; the local and
state banks now in existence are competent, and would
be willing to undertake all the agency required for
those very purposes by the government. And if they
are able and willing, this establishes clearly, that there
can be no necessity for establishing a national bank.*
If there would ever be a superior conveniency in a na-
tional bank, it does not follow, that there exists a power
to establish it, or that the business of the country can-
not go on very well without it. Can it be thought, that
the constitution intended, that for a shade or two of
convenience, more or less, congress should be authoriz-
ed to break down the most ancient and fundamental
laws of the states, such as those against mortmain, the
laws of alienage, the rules of descent, the acts of dis-
tribution, the laws of escheat and forfeiture, and the
laws of monopoly ? Nothing but a necessity, invincible
by any other means, can justify such a prostration of
laws, which constitute the pillars of our whole system of
jurisprudence.® If congress have the power to create one
corporation, they may create all sorts ; for the power is

1 4 Jefferson’s Correspondence, 523, 525, 526 ; 5 Marsh. Wash. App.
Note 3.

2 Ibid ; 4 Elliot’s Debates, 220.

3 4 Jefferson’s Correspondence, 523, 526, 527 ; 5 Marsh. Wash. App.
Note 3; 1 Hamilton’s Works, 130.

VOL. IlI. 17
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no where limited ; and may even establish monopolies.’
Indeed this very charter is a monopoly.?

§ 1257. The reasoning, by which the constitu-
tionality of the national bank has been sustained,
is contained in the following summary. The pow-
ers confided to the national government are un-
questionably, so far as they exist, sovereign and su-
preme.’ It is not, and cannot be disputed, that the
power of creating a corporation is one belonging to
sovereignty. But so are all other legislative powers;
for the original power of giving the law on any subject
whatever is a sovereign power. If the national govern-
ment cannot create a corporation, because it is an ex-
ercise of sovereign power, neither caa it, for the same
reason, exercise any other legislative power.* This
consideration alone ought to put an end to the abstract
inquiry, whether the national government has power to
erect a corporation, that is, to give a legal or artificial
capacity to one or more persons, distinct from the nat-
ural capacity.’ For, if it be an incident to sovereign-
ty, and it is not prohibited, it must belong to the
national government in relation to the objects entrusted
toit. The true difference is this; where the authority
of a government is general, it can create corporations
in all cases; where it is confined to certain branches
of legislation, it can create corporations only as to those
cases.® It cannot be denied, that implied powers may
be delegated, as well as express. It follows, that a

1 4 Elliot’s Debates, 217, 219, 224, 225.

2 4 Elliot’s Debates, 219, 220, 223.

3 Hamilton on Bank, 1 Hamilton’s Works, 113; 4 Wheat. R. 405,
406, 409, 410.

4 M Culloch v.Maryland, 4 Wheat. R. 409.

5 Hamilton on Bank, 1 Hamilton’s Works, 113, 114, 124,

6 Hamilton on Bank, 1 Hamilton’s Works, 113, 114, 131.



CH. XXV.] POWERS OF CONGRESS — BANK. 131

power to erect corporations may as well be implied, as
any other thing, if it be an instrument or means of car-
rying into execution any specified power. The only
question in any case must be, whether it be such an
instrument or means, and have a natural relation to any
of the acknowledged objects of government. Thus,
congress may not erect a corporation for superintending
the police of the city of Philadelphia, because they have
no authority to regulate the police of that city. But
if they possessed the authority to regulate the police of
such city, they might, unquestionably, create a corpo-
ration for that purpose; because it is incident to the
sovereign legislative power to regulate a thing, to employ
all the means, which relate to its regulation, to the best
and greatest advantage.!

§ 1258. A strange fallacy has crept into the reason-
ing on this subject. It has been supposed, that a cor-
poration is some great, independent thing ; and that the
power to erect it is a great, substantive, independent
power; whereas, in truth, a corporation is but a legal
capacity, quality, or means to an end; and the power
to erect it is, or may be, an implied and incidental power.
A corporation is never the end, for which other powers
are exercised ; but a means, by which other objects
are accomplished. No contributions are made to charity -
for the sake of an incorporation; but a corporation is
created to administer the charity. No seminary of
learning is instituted in order to be incorporated; but
the corporate character is conferred to subserve the
purposes of education. No city was ever built with the
sole object of being incorporated ; but it is incorporated
as affording the best means of being well governed.

1 Hamilton on Bank, | Hamilton’s Works, 115, 116, 130, 131, 136.
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So a mercantile company is formed with a certain capi-
tal for carrying on a particular branch of business.
Here, the business to be prosecuted is the end. The
association, in order to form the requisite capital, is the
primary means. If an incorporation is added to the
association, it only gives it a new quality, an artificial
capacity, by which it is enabled to prosecute the busi-
ness with more convenience and safety. In truth, the
power of creating a corporation is never used for its
own sake ; but for the purpose of effecting something
else. So that there is not a shadow of reason to say,
that it may not pass as an incident to powers expressly
given, as a mode of executing them.!

§ 1259. It is true, that among the enumerated pow-
ers we do not find that of establishing a bank, or creat-
ing a corporation. But we do find there the great
powers to lay and collect taxes; to borrow money ; to
" regulate commerce; to declare and conduct war; and
to raise and support armies and navies. Now, if a
bank be a fit means to execute any or all of these pow-
ers, it is just as much implied, as any other means. If
it be “necessary and proper ” for any of them, how is
it possible to deny the authority to create it for such
purposes?* There is no more propriety in giving this
power in express terms, than in giving any other inci-
dental powers or means in express terms. If it had
been intended to grant this power generally, and to
make it a distinct and independent power, having no

relation to, but reaching beyond the other enume-
rated powers, there would then bave been a propriety
1in giving it in express terms, for otherwise it would not

1 M’Culloch v. Maryland, 4 Wheat. R. 411; Hamilton on Bank,
1 Hamilton’s Works, 116, 117, 136.

3 M'Culloch v. Maryland, 4 Wheat. R. 406, 407, 408, 409, 410, 411.
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exist. Thus, it was proposed in the convention, to give a
general power “to grant charters of incorporation ;” —to
«grant charters of incorporation in cases, where the pub-
“lic good may require them, and the authority of a sin-
“gle state may be incompetent ;” ! — and “ to grant let-
“ters of incorporation for canals, &c.” * If either of these
propositions had been adopted, there would have been an
obvious propriety in giving the power in express terms ;
because, as to the ‘two former, the power was general
and unlimited, and reaching far beyond any of the other
enumerated powers ; and as to the latter, it might be
far more extensive than any incident to the other enu-
merated powers.® But the rejection of these propo-
sitions does not prove, that congress in no case, as an
incident to the enumerated powers, should erect a cor-
poration ; but only, that they should not have a sub-
stantive, independent power to erect corporations
beyond those powers.

§ 1260. Indeed, it is most manifest, that it never
could’ have been contemplated by the convention, that
congress should, in no case, possess the power to erect
a corporation. What otherwise would become of the
territorial governments, all of which are corporations
created by congress? There is no where an express
power given to congress to erect them. But under the -
confederation, congress did provide for their erection,
as a resulting and implied right of sovereignty, by the
celebrated ordinance of 1787 ; and congress, under the

1 Journ. of Convention, p. 260.

2 Journ. of Convention, p. 376. — In the first congress of 1789, when
the amendments proposed by congress were before the House of Repre-
sentatives for consideration, Mr. Gerry moved to add a clause, “ That
congress erect no company of merchants with exclusive advantages of
commerce.” The proposition was negatived. 2 Lloyd’s Deb. 257.

3 M’Culloch v. Maryland, 4 Wheat. R. 421, 422.
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constitution, have ever since, without question, and with
the universal approbation of the nation, from time to time
created territorial governments. Yet congress derive
this power only by implication, or as necessary and
proper, to carry into effect the express power to regu-
late the territories of the United States.! In the con-
vention, two propositions were made and referred to a
committee at the same time with the propositions
already stated respecting granting of charters, « to dis-
pose of the unappropriated lands of the United States,”
and “to institute temporary governments for new
states arising therein.” Both these propositions shared
the same fate, as those respecting charters of incorpora-
tion. But what would be thought of the argument,
built upon this foundation, that congress did not possess
the power to erect territorial governments, because
these propositions were silently abandoned,.or annulled
in the convention ?

§ 1261. This is not the only case, in which congress
may erect corporations. Under the power to accept
a cession of territory for the seat of government, and to
exercise exclusive legislation therein ; no one can doubt,
that congress may erect corporations therein, not only
public,but private corporations.* They have constantly
exercised the power; and it has never yet been breath-
ed, that it was unconstitutional. Yet it can be exercised
only as an incident to the power of general legislation.
And if so, why may it not be exercised, as an incident
to any specific power of legislation, if it be a means to
attain the objects of such power? .

§ 1262. That a national bank is an appropriate means to
carry into effect some of the enumerated powers of the

1 M’Culloch v. Maryland, 4 Wheat. R. 422 ; Hamilton on Bank,
1 Hamilton’s Works, 135, 136.
2 Hamilton on Bank, 1 Hamilton’s Works, 128, 129, 135.
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government, and that this can be best done by erecting
itinto a corporation, may be established by the most
satisfactory reasoning. It has a relation, more or less
direct, to the power of collecting taxes, to that of bor-
rowing money, to that of regulating trade between the
states, and to those of raising and maintaining fleets
and armies.! And it may be added, that it has a most
important bearing upon the regulation of currency be-
tween the states. It is an instrument, which has been
usually applied by governments in the administration of
their fiscal and financial operations.* Andin the present
times it can hardly require argument to prove, that it is
a convenient, a useful, and an essential instrument in
the fiscal operations of the government of the United
States.® This is so generally admitted by sound and in-
telligent statesmen, that it would be a waste of time to
endeavour to establish the truth by an elaborate survey
of the mode, in which it touches the administration of all
the various branches of the powers of the government.*

1 Hamilton on Bank, 1 Hamilton’s Works, p. 138.

2 Hamilton on Bank, 1 Hamilton’s Works, p. 152, 153.

3 M Culloch v. Maryland, 4 Wheat. R. 422, 423.

4 In Mr. Hamilton’s celebrated Argument on the Constitutionality of
the Bank of the United States, in Feh. 1791, there is an admirable ex-
. position of the whole of this branch of the subject. As the document is
rare, the following passages are inserted :

“It is presumed to have been satisfactorily shown, in the course of
the preceding observations, 1. That the power of the government, asto
the objects intrusted to its management, is, in its nature, sovereign.
2. That the right of erecting corporations, is one, inherent in, and in-
separable from, the idea of sovereign power. 3. That the position, that
the goverament of the United States can exercise no power, butsuch as
is delegated to it by its constitution, does not militate against this prin-
ciple. 4. That the word necessary, in the general clause, can have no
restrictive operation, derogating from the force of this principle ; indeed,
‘that the degree, in which a measure is, or is not necessary, cannot be a
test of conslitutional right, but of expediency only. 5. That the power
to erect corporations is not to be considered, as an independent and
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§ 1263. Inregard to the suggestion, that a propo-
sition was made, and rejected in the convention to con-
fer this very power, what was the precise nature or ex-

substantive power, but as an incidental and auxiliary one ; and was
therefore, more properly left to implication, than expressly gmnted
6. That the principle in question does not extend the power of the gov-
ernment beyond the prescribed limits, because it only affirms a power
to incorporate for purposes within the sphere of the specified powers.
And lastly, that the right to exercise such a power, in certain cases, is
unequivocally granted in the most positive and comprehensive terms.
To all which it only remains to be added, that such a power has ac-
tually been exercised in two very eminent instances, namely, in the
erection of two governments ; one northwest of the river Ohio, and the
other southwest; the last, independent of any antecedent compact.
And there results a full and compléete demonstration, that the secretary
of state and attorney-general are mistaken, when they deny generally
the power of the national government to erect corporations.

¢« ]t shall now .be endeavoured to be shown, that there is a power to
erect one of the kind proposed by the bill. This will be done by trac-
ing a natural and obvious relation between the institution of a bank, and
the objects of several of the enumerated powers of the government ; and
by showing, that, politically speaking, it is necessary to the effectual
execution of one or more of those powers. In the course of this inves-
tigation various instances will be stated, by way of illustration, of a
right to erect corporations under those powers. Some preliminary ob-
fervations may be proper. The proposed bank is to consist of an assc-
ciation of persons for the purpose of creating a joint capital to be em-
ployed, chiefly and essentially, in loans. So far the object is not only
lawful, but it is the mere exercise of a right, which the law allows to
every individual. The bank of New-York, which is notincorporated, is
an example of such an association. The bill proposes, in addition, that
the governmentshall become a joint proprietor in this undertaking ; and
that it shall permit the bills of the company, payable on demand, to be
receivable in its revenues; and stipulates, that it shall not grant privi-
leges, similar to those, which are to be allowed to this company, to any
others. All this is incontrovertibly within the compass of the discretion
of the government. The only question is, whether it has a right to in-
corporate this company, in order to epable it the more effectually to
accomplish ends, which are in themselves lawful. To establish such a
right, it remains to show the relation of such an institution to one or more
of the specified powers of the government. Accordingly, it is affirmed,
that it has a relation, more or less direct, to the power of collecting taxzes;
to that of borrowing money ; to that of regulating trade between the
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tent of this proposition, or what were the reasons for
refusing it, cannot now be ascertained by any authentic
document, or even by any accurate recollection of the

states ; and to those of raising and maintaining fleets and armies. To
the two former, the relation may be said to be immediate. And, in the
last place, it will be argued, that it is clearly within the provision, which
authorizes the making of all needful rules and regulations concerning the
property of the United States, as the same has been practised upon by
the government.

% A bank relates tothe collection of taxcs intwo ways. ndirectly, by
increasing the quantity of circulating medium, and quickening circula-
tion, which facilitates the means of paying ; directly, by creating a con-
venient species of mediu v, in which they are to be paid. To designate
or appoint the money or thing, in which taxes are to be paid, is not
only a proper, but a necessary, exercise of the power of collecting them.
Accordingly, congress, in the law concerning the collection of the da-
ties on imposts and tonnage, have provided, that they shall be payable
in gold and silver. But while it was an indispensable part of the work
to say in what they should be paid, the choice of the specific thing was
mere matter of discretion. The payment might have been required in
the commodities themselves. Taxes in kind, however ill-judged, are not
without precedents even in the United States; or it might have been
in the paper money of the several states, or in the b#lls of the bank of
North-America, New-York, and Massachusetts, all or either of them;
or it might have been in bills issued under the authority of the United
States. No part of this can, it is presumed, be disputed. The appoint- -
ment, then, of the money or thing, in which the (axes are to be paid,isan
incident to the power of collection. And among the expedients, which
may be adopted, is that of bills issued under the authority of the United
States. Now the manner of issuing these bills is again matter of dis-
cretion. The government might, doubtless, proceed in the following
manner: It might provide that they should be issned under the direc-
tion of certain officers, payable on demand ; and in order to support their
credit, and give them a ready circulation, it might, besides giving them
a currency in its taxes, set apart, out of any monies in itstreasury a given
sum, nnd appropriate it, under the direction of those officers, as a fund
for answering the bills, as presented for payment.

% The constitutionality of all this would not admit of a question, and
yet it would amount to the institution of a bank, with a view to the more
convenicnt collection of taxes. For the simplest and most precise idea
of a bank is, a deposit of coin or other property, as a fund for circulating
a eredit upon it, which is to answer the purpose of money. That sach
an arrangement would be equivalent to the establishment of a bank,

VOL. IIl. 18
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members. As far as any document exists, it specifies
only canals.! If this proves any thing, it proves no more,
than that it was thought inexpedient to give a power to

would become obvious, if the place, where the fund to he set apart was
kept, should be made a receptacle of the monies of all other persons, who
should incline to deposit them there for safe keeping; and would be-
come still more 8o, if the officers, charged with the direction of the fund .
were authorized to make discounts at the usual rate of interest, upon
good security. To deny the power of the government to add this in-
gredient to the plan, would be to refine away all government. A fur-
ther process will still more clearly illustrate the point. Suppose, when
the species of bank, which has been described, was about to be instituted,
it were to be urged, that in order to secure to it a due degree of confi-
dence, the fund ought not only to be set apart and appropriated general-
ly, but ought to be specifically vested in the officers, who were to have
the direction of it, and in their successors in office, to the end, that it
might acquire the character of privale property, incapable of being
resumed without a violation of the sanction, by which the rights of prop-
erty are protected; and occasioning more serious and general alarm :
the apprehension of which might operate as a check upon the govern-
ment. Such a proposition might be opposed by arguments against the
expediency of it, or the solidity of the reason assigned for it; but it is
not conceivable, what could be urged against its constitutionality. And
yet such a disposition of the thing would amount to the erection of a cor-
poration ; for the true definition of & corporation seems to be this: It is
a legal person, or a person created by act of law; consisting of one or
more natural persons, authorized to hold property or a franchise in suc-
cession, in a legal, as contradistinguished from a natural capacity. Let
the illustration proceed a step further. Suppose a bank, of the nature,
which has been described, without or with incorporation, had been insti-
tuted, and that experience had evinced, as it probably would, that being
wholly under a public direction, it possessed not the confidence requisite
to the credit of its billa. Suppose also, that by some of those adverse -
conjunctures, which occasionally attend nations, there had been a very
great drain of the specie of the country, so as not only to cause general
distress for want of an adequate medium of circulation; but to pro-
duce, in consequence of that circumstance, considerable defalcations in
the public revenues. Suppose, also, that there was no bank instituted
in any state ; in such a posture of things, would it not be most manifest,
that the incorporation of a bank, like that proposed by the bill, would be
a measure immediately relative to the effectual collection of the taxes,

! Journal of Convention, p. 376.
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incorporate for the purpose of opening canals generally.
But very different accounts are given of the import of
the proposiuon, and of the motives for rejecting it.

and gompletely within the province of a sovereign power of providing,
by all laws necessary and proper, for that collection.

“If it be said, that such a state of things would render that neces-
sary, and therefore constitutional, which is not so now; the answer to
th’s, (and a solid one it doubtless is,) must still be, that which ha: b en
already stated ; circumstances may affect the expediency of the measure,
but they can neither add to, nor diminish its constitutionality. A bank
has a direct relation to the power of borrowing money, because it is an
usual, and in sudden emergencies, an essential instrumant, in the obtain-
ing of loans to government. A nation is threatened with a war; large
sums are wanted on a sudden to make the requisite preparations ; taxes
are laid for the purpose ; but it requires time to obtain the benefit of
them ; anticipation is indispensable. If there be a bank, the supply can
at once be had ; if there be none, loans from individuals must be sought.
The progress of these is often too slow for the exigency ; in some situa-
tions they are not practicable at all. Frcquently when they a e, 1t is
of great consequence to be able to anticipate the product of them by
advances from a bank. The essentiality of such an institution, as an
instrument of loans, is exemplified at this very moment. An Indian ex-
pedition is to be prosecuted. The only fund, out of which the money can
arise consistently with the public engagements, is a tax, which only be-
gins to be collected in July next. The preparations, however, are
instantly to be made. The money must, therefore, be borrowed ; and of
whom could it be borrowed, if there were no public banks ? Ithappens,
that there are institutions of this kind ; but if there were none, it would
be indispensable to create one. Let it then be supposed, that the neces-
sity existed, (as but for & casualty would be the case,) that proposals
were made for obtaining a loan; thata number of individuals came
forward and eaid, we are willing to accommodate the government
with this money ; with what we have in hand, and the credit we can
raise upon it, we doubt not of being able to furnish the sum required.
But in order to this, it is indispensable, that we should be incorporated
as a bank. This is essential towards putting it in our power to do what
is desired, and we are obliged, on that account, to make it the consider
alion or condition of the loan. Can it be believed, that a compliance
with this proposition would be unconstitutional ? Does not this alone
evince the contrary? It is a necessary part of a power to borrow, to be
ableto stipulate the considerations or conditions of aloan. Itis evident,
as has been remarked elsewhere, that tais is not confined to the mere
stipulation of a franchise. If it may, (and it is not perceived why it may
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Some affirm, that it was confined to the opening of
canals and obstructions of rivers; others, that it em-
braced banks; and others, that it extended to the

not,) then the grant of a corporate capacity may be stipulated, asa con-
eideration of the loan. There seems to be nothing unfit, or foreign from
the nature of the thing, in giving individuality, or a corporate capacity,
to a number of persons, who are willing to lend a sum of money to the
goverument, the better to enable them to do it,and make them an ordi-
‘nary instrument of loans in future emergencies of state.

% But the more general view of the subject is still more satisfactory.
The legislative power of borrowing money, and of making all laws ne-
cessary and proper for carrying into execution that power, scems
obviously competent to the appointment of the organ, through which the
abilities and wills of individuuls may be most efficaciously exerted, for
the accommodation of the government by loans. The attorney-general
opposes to this reasoning the following observation. Borrowing money
presupposes the accumulation of a fund to be lent ; and is secondary to
the creation of an ability to lend.  This is plausible in theory, but it is
not true in fact. In a great number of tases, a previous accumulation
of a fund, equal to the whole sum required, does not exist; and nothing
more can be actually presupposed, than that there exists resources, which,
put into activity to the greatest advantage, by the nature of the opera-
tion with the government, will be equal to the effect desired to be pro-
duced. All the provisions and operations of government must be
presumed to contemplate things as they really are. The institution of a
bank has also a natural relation to the regulation of trade between the
states, in 8o far as it is conducive to the creation of a convenient me-
dium of exchunge betwecn them, and to the keeping up a full circula-
tion, by preventing the frequent displacement of the metals in reciprocul
remittances. Money is the very hinge on which commerce turns. And
this does not mean merely gold and silver; many other things have
served the purpose with different degress of utility. Paper hes been
extensively employed. It cannot, therefore, be admitted with the attor-
ney-general, that the regulation of trade between the states, as it con-
cerns the medium of circulation and exchange, ought to be considered
as confined to coin. It is even supposable, that the whole, or the great-
est part, of the cuin of the country, might be carried out ofit. The sec-
retary of state objects to the relation here insisted upon, by the following
mode of reasoning : To erect a bank,sayshe, and to regulate commerce,
are very different acts. He who erccts a bank, creates a subject of
commerce, So does he, who raises a bushel of wheat, or digs a dollar
out of the mines; yet neither of these persons regulates commerce
thereby. Tomake a thing, which may be bought and sold, is not to
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power of incdrporations generally. Some, again, allege,
that it was disagreed to, because it was thought improj.er
to vest in congress a power of erecting corporations ;

prescribe regulations for buying and selling. This is making the regula-
tion of commerce to consist in prescribing rules for buying and selling.
This, indeed, is a species of regulation of trade, but it is one, which falls
more aptly within the province of the local jurisdictions, than within that
of the general government, whose care they must have presumed to
have been intended to be directed to those general political arrange-
ments concerning trade, on which its aggregate interests depend, rather
than to the details of buying and selling. Accordingly, such only are
the regulations to be found in the laws of the United States; whos:
objects are to give encouragement to the enterprise of our own mer-
chants, and to advance our navigation and manufactures. And it is in
reference to these general relations of commerce, that an establishment,
which furnishes facilities to circulation, and a convenient medium of ox-
change and alienation, is to be regarded as a regulation of trade.

“ The secretary of state further urges, that if this was & regulation of
commerce, it would be void, as extending as much to the internal part of
every state, as to its external. But what regulation of commerce does
not extend to the internal commerce of cvery state? What are all the
duties upon imported articles, amounting, in some cases, to prohibitions,
but so many bounties upon domestic manufactures, affecting the interest
of different classes of citizens in different ways? What are all the pro-
visions in the coasting act, which relate to the trade between district
and district of the same state ? In short, what regulation of trade be-
tween the states, but must affect the internal trade of each state? what
can operate upon the whole, but must extend to every part? The rela-
tion of a bank to the execution of the powers, that concern the common
defence, has been anticipated. It has been noted, that at this very mo-
ment, the aid of such an institution is essential to the measure tv be pur-
sued for the protection of our frontiers.

“It now remains to show, that the incorporation of a bank is within
the operation of the provision, which authorizes congress to make all
needful rules and regulations concerning the property of the United
States. But it is previously necessary to advert to a distinction, which
bas been taken up by the attorney-general. He admits, that the word
property may signify personal property, however acquired; and yet
asserts, that it cannot signify money arising from the sources of revenue
pointed out in the constitution, ‘because, says he, ‘the disposal and
regulation of money is the final cause for raising it by taxes.” But it
would be more accurate, to say, that the object to which money is in-
tended to be applied, is the final cause for raising it, than that the dis-



142 CONSTITUTION OF THE U. STATES. [BOOK III

others, because ‘hey thought it unnecessary to specify
the power ; and inexpedient to furnish an additional
topic of objection to the constitution. In this state

posal and regulation of it, is such. The support of a government, the
support of troops for the common defence, the payment of the public
debt, are the true final causes for raising money. The disposition and
regulation of'it, when raised, are the steps, by which it is applied to the
ends, for which it was raised, not the ends themselves. Hence, therefore.
the money to be raised by taxes, as well us any other personal property,
must be supposed to come within the meaning, as they certainly do with-
in the letter, of authority to make all needful rules and regulations con-
cerning the property of the United States. A case will make this plainer.
Suppose the public debt discharged, and the funds now pledged for it,
liberated. In some instances it would be found expedient to repeal the
taxes; in others, the repeal might injure our own industry, our agricul-
tare, and manufactures. In these cases, they would, of course, be
retained. Here, then, would be monies arising from the authorized
sources of revenue, which would not fall within the rule, by which the
attorney-general endeavours to except them from other personal prop-
erty, and from the operation of the clause in question. The monies
being in the coffers of government, what is to hinder such a disposition
to be made of them, as is contemplated in the bill ; or what an incorpora-
tion of the parties concerned, under the clause, which has been cited.
« It is admitted, that, with regard to the western territory, they give
a power to erect a corporation; that is, to constitute a government.
And by what rule of construction can it be maintained, that the same
words, in a constitution of government, will not have the same effect,
when applied to one species of property as to another, as far as the sub-
ject is capuble of it? Or that a legislative power to make all needful
rules and regulations, or to pass all laws necessary and proper concern-
ing the public property, which is admitted to authorize an incorporation,
in one case, will not authorize it in another? will justify the institation
of a government over the Western Territory, and will not justify the
incorporation of a bank, for the more useful management of the money
of the nation? If it will do the lust as well as the firdt, then, under this
provision alone, the bill is constitutional, because it contemplates, that
the United States shall be joint proprietors of the stock of the bank.
There is an observation of the secretary of state, to this effect, which
may require notice in this place. — Congress, says he, are not to lay
taxes ad libitum, for any purpose they please, but only to pay the debts, or
provide for the welfare of the Union. Certainly, no inference can be
drawn from this, against the power of applying their money for the insti-
tution of a bank. It is true, that they cannot, without breach of trust,
lay taxes for any other purpose, than the general welfare ; butso neither
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of the matter, no inference whatever can be drawn
from it.! But, whatever may have been the private
intentions of the framers of the constitution, which

can any other government. The welfare of the community is the only
legitimate end, for which money can be raised on the community. Con-
gress can be considered as only under one restriction, which does
not apply to other governments. They cannot rightfully apply the
money they raise to any purpose, merely or purely local, But with this
exception, they have as large a discretion, in relation to the application
of money, as any legislature whatever.

“The constitutional fesf of a right application, must always be, wheth-
er it be for a purpose of general or local nature. If the former, there can
be no want of constitutional power. The quality of the object, as how
far it will really promote, or not, the welfare of the Union, must be mat-
ter of conscientious discretion; and the arguments for or againsta
measure, in this light, must be arguments concerning expediency or
inexpediency, not constitutional right; whatever relates to the general
order of the finances, to the general interests of trade, &c., being gener-
al objects, are constitutional ones, for the application of money. A bank,
then, whose bills are to circulate in all the revenues of the country, is
evidently a general object; and for that very reason, a constitutional
one, as far as regards the appropriation of money to it, whether it will
really be a beneficial one or not, is worthy of careful examination; but
is no more a constitutional point, in the particular referred to, than the
question, whether the western lands shall Le sold for twenty or thirty
cents per acre? A hope is entertained, that, by this time, it has been
made to appear to the satisfaction of the President, that the bank has a
natural relation to the power of collecting taxes; to that of regulating
trade ; to that of providing for the common defence; and that, as the
bill under consideration contemplates the government in the light of a
joint proprietor of the stock of the bank, it brings the case within the
provision of the clause of the constitution, which iinmediately respects
the property of the United States. Under a conviction, that such a re-
lation subsists, the secretary of the treasury, with all deference, con-
ceives, that it will result, as a necessary consequence from the position,
that all the specified powers of government are sovereign, as to the
proper objects, that the incorporation of a bank is a constitutional meas-
ure: and that the objections, taken to the bill in this respect, are ill-
founded.

“But, from an earnest desire to give the utmost possible satisfaction
to the mind of the president, on so delicate and important a subject, the

1 Hamilton on Bank, 1 Hamilton’s Works, 137.
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can rarely be established by the mere fact of their
votes, it is certain, that the true rule of interpreta-
tion is to ascertain the public and just intention from

secretary of the treasury will ask his indulgence, while he gives some
additional illustrations of cases, in which a power of erecting corporations
may be exercised, under some of those heuds of the specified powers of the
government, which are alleged to include the rightof incorporating a bank.
1. It does not appear eusceptible of a doubt, that if congress had thought
proper to provide in the collection law, that the bonds, to be given for the
duties, should be given to the collector of the district A. or B. as the case
might require, to inure to him and his successors in office, in trust for
the United States; that it would have been consistent with the constitu-
tion to make such an arrangement. And yet this, it is conceived, would
amount to an incorporation. 2. It is not an unusual expedicnt of taxa-
tion, to farm particular branches of revenue ; that is, to sell or mortgage
the product of them for certain definite sums, leaving the collection to
the parties, to whom they are mortgaged or sold. There are even ex-
amples of this in the United States. Suppose that there was any par-
ticular branch of revenue, which it was manifestly expedient to place on
this footing, and there were a number of persons willing to engage with
the government, upon condition that they should be incorporated, and
‘the funds vested in them, as well for their greater safe'y, as for the more
convenient recovery and management of the taxes; is it supposable
that there could be any constitutional obstacle to the measure? It is
presumed, that there could be none. Itis certainly a mode of collection,
which it would be in the discretion of the government to adopt; though
the circumstances must be very extraordinary, that would induce the
secretary to think it expedient. 3. Suppose a new and unexplored
branch of trade should present itself with some foreign country. Sup-
pose it was manifest, that to underteke it with advantage, required a
union of the capitals of a number of individuals, and that those individ-
als would not be disposed to embark without an incorporation, as well to
obviate the consequences of a private partnership, which makes every
individual liable in his whole estate for the debts of the company to their
utmost extent, as for the more convenient management of the business ;
what reason can there be to doubt, that the national government would
have a constitutionsl right to institute and incorporate such a company ?
None.  They possess a general authority to regulate trade with foreign
countries. This is a mean, which has been practised to that end by all
the principal commercial nations, who have trading companies to this
day, which have subsisted for centuries. Why may not the United ,
States constitutionally employ the means usual in other countries for
attaining the ends intrusted to them? A power to make all needful
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the language of the instrument itself, according to the
common rules applied to all laws. The people, who
adopted the constitution, could know nothing of the

rules and regulations concerning territory, has been construed to mean
a power to erect a government. A power to regulate trade is a power
to make all needful rules and regulations concerning trade. Why may
it not, then, include that of erecting a trading company, as well as in
other cases to erect a government ?

“It is remarkable, that the state conventions, who have proposed
amendments in relation to this point, have most, if not all of them, ex-
pressed themselves nearly thus: Congress shall not grant monopolies,
Dor erect any company with exclusive advantages of commerce! Thus
at the same time expressing their sense, that the power to erect trading
companies, or corporations, was inherent in congress, and objecting to
it no further, than as to the grant of exclusive privileges. The secre-
tary entertains all the doubts, which prevail concerning the utility of
such companies ; but he cannot fashion to his own mind a reason to in-
duce & doubt, that there is a constitutional authority in the United
States to establish them. If such a reason were demanded, none could
be given, unless it were this — that congress cannot erecta corporation ;
which would be no better, than to say, they cannot do it, because they
cannot do it. First, presuming an inability without reason, and then as-
signing that inability, as the cause of itself. Illustrations of this kind
might be multiplied without end. They will, however, be pursued no
further.

“There is a sort of evidence on this point, arising from an aggregate
view of the constitution, which is of no inconsiderable weight. The
very,general power of laying and collecting taxes, and appropriating
their proceeds ; that of borrowing money indefinitely ; that of coining
money and regulating foreign coins ; that of making all needful rules
and regulations respecting the propesty of the United States; — these
powers combined, as well as the reason and nature of the thing, speak
strongly this language ; that it is the manifest design and scope of the
constitution to vest in congress all the powers requisite to the effectual

+ administration of the finances of the United States. As far as concerns
this object, there appears to be no parsimony of power. To suppose,
then, that the government is precluded from the employment of so usual,
and so important an instrument for the administration of its finances, as
that of a bank, is to suppose, what does not coincide with the general
tenour and complexion of the constitution, and what is not agreeable to
impressions, that any mere spectator would entertain concerning it.
Little less, than a prohibitory clause, can destroy the strong presump-
tions, which result from the general aspect of the government. Nothing
but demonstration should exclude the idea, that the power exists.

VOL. IiI 19
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private intentions of the framers. They adopted it
upon its own clear import, upon its own naked text.
Nothing is more common, than for alaw to effect more
or less, than the intention of the persons, who framed it ;
and it must be judged of by its words and sense, and

_not by any private intentions of members of . the legis-
lature.! _ '

§ 1264. In regard to the faculties of the bank, if
congress could constitutionally create it, they might
confer on it such- faculties and powers, as were fit to
make it an appropriate means for fiscal operations.
They had- a right to adapt it in the best manner to its
end. No one can pretend, that its having the faculty

“In all questions of this nature, the practice of mankind ought to
have great weight against the theories of individuals. The fact, for in-
etance, that all the principal commercial nations have made use of trad-
ing corporations or companies, for the purpose of external commerce, isa
satisfactory proof, that the establishment of them is an incident to the
regulation of commerce. This other fact, that banks are an usual en-
gine in the administration of national finances, and an ordinary, and the
most effectual instrument of loans, and one, which, in this country, has
been found essential, pleads strongly against the supposition, thata gov-
ernment clothed with most of the important prerogatives of sovereignty,
in reldtion to its revenues, 'its debt, its credit, its defence, its trade, its
intercourse with foreign nations, is forbidden to make use of that instru-
ment, as an appendage to its own authority. It has been usual, as an
auxiliary test of constitutional authority, to try, whether it abridges any
pre-existing right of any state, or any individual. The proposed mea-
sure will stand the most severe examination on this point. Each state
may still erect as many banks, as it pleases ; every individual may still
carry on the banking business to any extent he pleases. Another cri-
terion may be this; whether the institution or thing has a more direct
relation, as to its uses, to the objects of the reserved powers of the
state government, than to those of the powers delegated by the United
States? This rule, indeed, is less precise, than the former ; but it may
still serve as some guide. Surely, a bank has more reference to the
objects intrusted to the national government, than to those left to the
care of the state governments. The common defence is decisive in this
comparison.”' 1 Hamilton’s Works, 138 to 154.

J Hamilton on Bank, 1 Hamilton’s Works, 127, 128,
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of holding a capital ; of lending and dealing in money ;
of issuing bank notes; of receiving deposits; and of
appointing suitable officers to manage its affairs ; are not
highly useful and expedient, and appropriate to the
purposes of a bank. They are just such, as are usually
granted to state banks; and just such, as give increas-
ed facilities to all its operations. To say, that the bank
might have gone on without this or that faculty, is
nothing. Who, but congress, shall say, how few, or

" how many it shall have, il all are still appropriate to it,
as an instrument of government, and may make it more
convenient, and more useful in its operations? No man
can say, that a single faculty in any national charter is
useless, or irrelevant, or strictly improper, that is con-
ducive to its end, as a national instrument. Deprive a
bank of its trade and business, and its vital principles
are destroyed. Its form may remain, but its substance
is gone. All the powers given to the bank are to give
efficacy to its functions of trade and business.!

§ 1265. As to another suggestion, that the same ob-
jects might have been accomplished through the state
banks, it is sufficient to say, that no trace can be found
in the constitution of any intention to create a depend-
ence on the states, or state institutions, for the execution
of its great powers. Its own means are adequate to its
end; and on those means it was expected to rely for
their accomplishment. It would be utterly absurd to
make the powers of the constitution wholly dependent
on state institutions. But if state banks might be em-
ployed, as cangress have a choice of means, they had a
right to choose a national bank, in preference to state
banks, for the financial operations of the government.s

1 Osborn v. Bank of Uniled States, 9 Wheat. R. 861, 862 to 865.
2 M’Culloch v. Maryland, 4 Wheat. R. 424.
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Proof, that -they might use one means, is no proof,
that they cannot constitutionally use another means.

§ 1266. After all, the subject has been settled re-
peatedly by every department of the government, legis-
lative, executive, and judicial. The states have acqui-
esced; and a majority have constantly sustained the
power. Ifit is not now settled, it never can be. Ifit
is settled, it would be too much to expect a re-argu-
ment, whenever any person may choose to question it.!

1 See 4 Elliot’s Debates, 216 to 229 ; M’ Culloch v. Maryland, 4 Wheat.
R. 316; Osborn v. Bank of United States, 9 Wheat. R. 738, 859 ;
1 Kent's Comm. Lect. 12, p. 233 to 239 ; Sergeant on Constitution, ch.
28, [ch. 30;] 5 Marsh. Wash. App. Note 3. '
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CHAPTER XXVI.

POWERS OF CONGRESS — INTERNAL IMPROVE-
MENTS.

§ 1267. ANoTHER question, which has for a long
time agitated the public councils of the nation, is, as to
* the authority of congress to make roads, canals, and
other internal improvements.

§ 1268. So far, as regards the right to appropnate
money to internal improvements generally, the subject
has already passed under review in considering the
power to lay and collect taxes. The doctrine there
contended for, which has been in a great measure
borne out by the actual practice of the government, is,
that congress may appropriate money, not only to clear
obstructions to navigable rivers; to improve harbours;
to build breakwaters; to assist mavigation; to erect
forts, light-houses, and piers; and for other purposes
allied to some of the enumerated powers ; but may also
appropriate it in aid of canals, roads, and other institu-
tions of a similar nature, existing under state authority.
The only limitations upon the power are those pre-
scribed by the terms of the constitution, that the objects
shall be for the common defence, or the general wel-
fare of the Union. The true test is, whether the object
be of alocal character, and local use; or, whether it
be of general benefit to the states.! If it be purely

1 Hamilton’s Report on Manufactures, 1791, 1 Hamilton’s- Works,
231, 232 ; 1 Kent’s Comm. Lect. 12, p. 250, 251, (2 ed. p. 267, 268;)
Sergeant on Constitution, ch. 28, [ch. 30;] President Monroe’s Expo-
sition and Message, 4th May, 1822, p. 38, 39.

L]
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local, congress cannot constitutionally appropriate money
for the object, But, if the benefit be general, it mat-
ters not, whether in point of locality it be in one state,
or several ; whether it be of large, or of small extent ; its
. mnature and character determine the right, and congress
may appropriate money in aid of it; for it is then in a
just sense for the general welfare.

§ 1269. But it has been contended, that the consti-
tution is not confined to mere appropriations of money ; .
but authorizes congress directly to undertake and carry
on a system of internal improvements for the general
welfare ; whefever sich improvements fall within the
scope of any of the enumerated powers. Congress
may not, indeed, engage in such undertakings merely
because they are internal improvements for the general
welfare, unless they fall within the scope of the enume-
rated powers. The distinction between this power, and
the power of appropriation is, that in the latter, congress
may appropriate to any purpose, which is for the com-
mon defence or general welfare ; but in the former, they
can engage in such undertakings only, as are means, or
incidents to its enumerated powers. Congress may,
therefore, authorize the making of a canal, as incident
to the power to regulate commerce, where such canal
may facilitate the intercourse between state and state.
They may authorize light-houses, piers, buoys, and
beacons to be built for the purposes of navigation.
They may authorize the purchase and building of cus-
tom-houses, and revenue cutters, and public ware-
houses, as incidents to the power to lay and collect
taxes. They may purchase places for public uses;
and erect forts, arsenals, dock-yards, navy-yards, and
magazines, as incidents to the power to make war.
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§ 1270. For the same reason congress may author-
ize the laying out and making of a military road, and
acquire a right over the soil for such purposes; and as
incident thereto they have a power to keep the road in
repair, and prevent all obstructions thereto. Butin these,
and the like cases, the general jurisdiction of the
state over the soil, subject only to the rights of the
United States, is not excluded. As, for example, i in
case of a mlhtary road ; although a state cannot pre-
vent repairs on the part of the United States, or au-
thorize any obstructions of the road, its general ]uns-
diction remains untouched. It may pumsh all crimes
committed on the road; and it retains in other respects
its territorial sovereignty overit. The right of soil may
still remain in the state, or in individuals, and the
right to the easement only in the national government.
There is a great distinction between the exercise of a
power, excluding altogether state jurisdiction, and the

. exercise of a power, which leaves the state jurisdiction
generally in force, and yet includes, on the part of the.
national government, a power to preserve, what it has
created.! '

§ 1271. In all these, and other cases, in which the
power of congress is asserted, it is so upon the general
ground of its being an incidental power; and the course
of reasoning, by which it is supported, is precisely the
same, as that adopted in relation to other cases already
considered. It is, for instance, admitted, that congress
cannot authorize the making of a canal, except for some
purpose of commerce among the states, or for some

1 See 1 Kent’s-Comm. Lect. 12, p. 250, 251 ; Sergeant on Constitu-
tion, ch. 28, [ch. 30, ed. 1830;] 2 U. 8. Law Journal, April, 1826, p. 251,
&c. ; 3 Elliot’s Debates, 309, 310; 4 Elliot’s Debates, 244, 265, 279,
291, 356 ; Webster's Speeches, p. 392 to 397,
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other purpose belonging to the Union; and it can-
not make a military road, unless it be necessary and
proper for purposes of war. To go over the reasoning
at large would, therefore, be little more, than a repeti-
tion of what has been already fully expounded.! The
Journal of the Convention is not supposed to furnish
any additional lights on the subject, beyond what have
been already stated.?

§ 1272. The resistance to this extended reach of
the national powers turns also upon the same general
reasoning, by which a strict construction of the consti-
tution has been constantly maintained. It is said,
that such a power is not among those enumerated
in the constitution; nor is it implied, as a means of
executing any of them. The power to regulate com-
merce cannot include a power to construct roads and
canals, and improve the navigation of water-courses
in order to facilitate, promote, and secure such com-
merce, without a latitude of construction departing
from the ordinary import of the terms, and incompatible
with the nature of the constitution.’* The liberal inter-

1 See M Culloch v. Maryland, 4 Wheat. R. 406, 407, 413 to 421 ; Web-
ster’s Speeches, p. 392 to 397 ; 4 Elliot’s Debates, 280.

2 Journal of Convention, p. 260 376.

3 President Madison’s Message, 3d March, 1817 ; 4 Elliot’s Debates,
280, 281; President Monroe’s Message, 4th May, 1822, p. 22 t0 35;
President Jackson’s Message, 27th May, 1830 ; 4 Elliot’s Debates, 333,
334, 335; 1 Kent’s Comm. Lect. 12, p. 250, 251 ; 4 Elliot’s Debates,
291, 292, 354, 355 ; Sergcant on Constitution, ch. 28, [ch. 30;] 4 Jeffer-
son’s Corresp. 421. — President Monroe, in his elaborate Exposition ac-
companying his Message of the 4th of May, 1822, denies the indepen-
dent right of congress to construct roads and canals ; but asserts in the
strongest manner their right to appropriate money to such objects. His
reasoning for the latter is thought by many to be quite irresistible in
favour of the former. See the message from page 35 to page 47. One
short passage may be quoted. “Good roads and canals will promote
many very important national purposes. They will facilitate the opera-
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pretation has been very uniformly asserted by congress;
the strict interpretation has not uniformly, but has upon
several important occasions been insisted upon by the
executive.! In the present state of the controversy,
the duty of forbearance seems inculcated upon the com-
mentator ; and the reader must decide for himself upon
his own views of the subject.

§ 1273. Another question has been made, how far
congress could make a law giving to the United States
a preference and priority of payment of their debts, in
cases of the death, or insolvency, or bankruptcy of their
debtors, out of their estates. It has been settled, upon
deliberate argument, that congress possess such a
constitutional power. It is a necessary and proper
power to carry into effect the other powers of the gov-
ernment. The government is to pay the debts of the
Union; and must be authorized to use the means,
which appear to itself most eligible to effect that object.
It may purchase, and remit bills for this object ; and it
may take all those precautions, and make all those
regulatlons, which will render the transmission safe.
It may, in like manner, pass all laws to render effectual
the collection of its debts. Itis no objection to this
right of priority, that it will interfere with the rights of
the state sovereignties respecting the dignity of debts,
and will defeat the measures, which they have a right

tions of war; the movements of troops ; the transportation of cannon, of
provisions and every warlike store, much to our advantage, and the dis-
advantage of the enemy in time of war. Good .roads will facilitate the
transportation of the mail, and thereby promote the purposes of com-
merce and political intelligence among the people. They will, by being
properly directed to these objccts, enhance the value of our vacant
lands, a treasure of vast resource to the nation.” This is the very rea-
soning, by which the friends of the general power support its constitu-
tionality.

1 4 Jefferson’s Corresp. 421 ; 1 Kent’s Comm. Lect. 12, p. 259, 251.

VOL. III. 20
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to adopt to secure themselves against delinquencies on
the part of their own revenue or other officers. This
objection, if of any avail, is an objection to the powers
given by the constitution. The mischief suggested, so
far as it can really happen, is the necessary consequence
of the supremacy of the laws of the United States on
all subjects, to which the legislative power of congress
extends.'

§ 1274. It is under the same implied authority, that
the United States have any right even to sue in their
own courts; for an express power is no where given
in the constitution, though it is clearly implied in that
part respecting the judicial power. And congress may
not only authorize suits to be brought in the name of
the United States, but in the name of any artificial per-
son, (such as the Postmaster-General,’) or natural
person for their benefit® Indeed, all the usual inci-
dents appertaining to a personal sovereign, in relation to
contracts, and suing, and enforcing rights, so far as they
are within the scope of the powers of the government,
belong to the United States, as they do to other sove-
reigns.* The right of making contracts and instituting
suits is an incident to the general right of sovereignty ;
and the United States, being a body politic, may, within
the sphere of the constitutional powers confided to it,
and through the instrumentality of the proper depart-
ment, to which those powers are confided, enter into

1 United States v. Fisher, 2 Cranch, 358; 1 Peters’s Condensed Rep.
421 ; Harrison v. Sterry, 5 Cranch, 289 ; 2 Peters’s Condensed Rep. 260 ;
1 Kent’s Comm. Lect. 12, p. 229 to 233.

2 Postmaster- General v. Early, 12 Wheat. R. 136.

3 See Dugan v. Uniled States, 3 Wheat. R. 173, 179; Uniled Slates
v. Buford, 3 Peters’s R. 12, 30; United States v. Tingey, 5 Petera’s R.
115, 127, 128.

4 Coxz v. Uniled Slates, 6 Peters’s R. 172.
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contracts not prohibited by law, and appropriate to the
just exercise of those powers ; and enforce the obser-
vance of them by suits and judicial process.!

§ 1275. There are almost innumerable cases, in
which the auxiliary and implied powers belonging to
congress have been put into operation. But the ob-
ject of these Commentaries is, rather to take notice of
- those, which have been the subject of animadversion,
than of those, which have hitherto escaped reproof, or
have been silently approved.

§ 1276. Upon the ground of a strict interpretation,
some extraordinary objections have been taken in the
course of the practical operations of the government.
The very first act, passed under the government, which
regulated the time, form, and manner, of administering
the oaths prescribed by the constitution,® was denied
to be constitutional. But the objection has long since
been abandoned.® It has been doubted, whether it
is constitutional to permit the secretaries to draft bills
on subjects connected with their departments, to be
presented to the house of representatives for their con-
sideration.* It has been doubted, whether an act au-
thorizing the president to lay, regulate, and revoke,
embargoes was constitutional.> It has been doubted,
whether congress have authority to establish a military
academy.® But these objections have been silently, or .
practically abandoned.

1 Uniled States v. Tingey, 5 Peters's R. 115, 128,

$ Act of 1st June, 1789, ch. 1.

3 4 Elliot’s Deb. 139, 140, 141; 1 Lloyd’s Deb. 218 to 225.
4 4 Elliot’s Debates, 238, 239, 240.

5 4 Elliot’s Debates, 240. See Id 265.

6 4 Jefferson’s Corresp. 499.
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CHAPTER XXVIIL

POWERS OF CONGRESS — PURCHASES OF FOREIGN
TERRITORY — EMBARGOES.

§ 1277. Bur the most remarkable powers, which
have been exercised by the government, as auxiliary
and implied powers, and which, if any, go to the utmost
verge of liberal construction, are the laying of an un-
limited embargo in 1807, and the purchase of Louisiana
in 1803, and its subsequent admission into the Union,
as a state. These measures were brought forward, and
supported, and carried, by the known and avowed
friends of a strict construction of the constitution ; and
- they were justified at the time, and can be now _]ustlﬁ-
ed, only upon the doctrines of those, who support a
liberal construction of the constitution.] The subject
has been already hinted at ; but it deserves a more
deliberate review.

§ 1278. In regard to the acquisition of Louisiana :—
The treaty of 1803 contains a cession of the whole of
that vast territory by France to the United States, for
a sum exceeding eleven millions of dollars. There is
a stipulation in the treaty on the part of the United
States, that the inhabitants of the ceded territory shall
be incorporated into the Union, and admitted, as soon
as possible, according to the principles of the federal
constitution, to the enjoyment of all the rights, advan-
tages, and immunities of citizens of the United States.!

§ 1279. It is obvious, that the treaty embraced sev-
eral very important questions, each of them upon the

1 Art. 3.
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grounds of a strict construction full of difficulty and
delicacy. In the first place, had the United States a
constitutional authority to accept the cession and pay
forit? In the next place, if they had, was the stipula-
tion for the admission of the inhabitants into the Union,
as a state, constitutional, or within the power of congress
to give it effect?

§ 1280. There is no pretence, that the purchase, or
cession of any foreign territory is within any of the
powers expressly enumerated in the constitution. It
is no where in that instrument said, that congress, or
any other department of the national government, shall
have a right to purchase, or accept of any cession of
foreign territory. The power itself (it has been said)
could scarcely have been in the contemplation of the
framers of it. It is, in its own nature, as dangerous to
liberty, as susceptible of abuse in its actual application,
and as likely as any, which could be imagined, to lead
to a dissolution of the Union. If congress have the
power, it may unite any foreign territory whatsoever to
our own, however distant, however populous, and how-
ever powerful. Under the form of a cession, we may
become united to a more powerful neighbour or rival ;
and be involved in European, or other foreign interests,
and contests, to an interminable extent. And if there
may be a stipulation for the admission of foreign states
into the Union, the whole balance of the constitution
may be destroyed, and the old states sunk into utter
insignificance. It is incredible, that it should have
been contemplated, that any such overwhelming
authority should be confided to the national gov-
ernment with the consent of the people of the old
states. If it exists at all, it is unforeseen, and the result
of a sovereignty, intended to be limited, and yet not
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sufficiently guarded. The very case of the cession of
Louisiana is a striking illustration of the doctrine. It
admits, by consequence, into the Union an immense
territory, equal to, if not greater, than that of all the
United States under. the peace of 1783. In the nat-
_ ural progress of events, it must, within a short period,
change the whole balance of power in the Union, and
transfer to the West all the important attributes of the
- sovereignty of the whole. If, as is well known, one
of the strong objections urged against the constitution
was, that the original territory of the United States was
too large for a national government ; it is inconceivable,
that it could have been within the intention of the peo-
ple, that any additions of foreign territory should be
made, which should thus double every danger from this
. source. The treaty-making power must be construed, as
confined to objects within the scope of the constitution.
And, although congress have authority to admit new
states into the firm, yet it is demonstrable, that this clause
had sole reference to the territory then belonging to the
United States ; and was designed for the admission of
the states, which, under the ordinance of 1787, were
contemplated to be formed within its old boundaries. In
regard to the appropriation of money for the purposes
of the cession the case is still stronger. If no appro-
priation of money can be made, except for cases within
the enumerated powers, (and this clearly is not one,)
how can the enormous sum of eleven millions be justifi-
ed for this object ? If it be said, that it will be « for
the -common defence, and general welfare” to purchase
the territory, how is this reconcileable with the strict
construction of the constitution ? If congress can ap-
propriate money for one object, because it is deemed
for the common defence and general welfare, why may
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they not appropriate it for all objects of the same sort?
If the territory can be purchased, it must be governed ;
and a territorial government must be created. But
where can congress find authority in the constitution
to erect a territorial government, since it does not
possess the power to erect corporations ?
§ 1281. Suc&l%gre the objections, which have been,
L and in fact m'ayA , urged against the cession, and
—the appropriations made to carry the treaty into effect.
The friends of the measure were driven to the adoption
of the doctrine, that the right to acquire territory was
incident to national sovereignty ; that it was a result-
ing power, growing necessarily out of the aggregate
powers confided by the federal constitution; that the .
appropriation might justly be vindicated upon this
ground, and also upon the ground, that it was for the
common defence and general welfare. In short, there is
no possibility of defending the constitutionality of this
measure, but upon the principles of the liberal construc-
tion, which has been, upon other occasions, so earnestly
resisted.!

1 See the Debates in 1803, on the Louisiana Treaty, printed by T. &
G.Palmer in Philadelphia, in 1804, and 4 Elliot's Debates 257 to 260. —
The objections were not taken merely by persons, who were at that
time in opposition to the national administration. President Jefferson
himself (under whose auspices the treaty was made,) was of opinion,
that the measure was unconstitutional, and required an amendment of
the constitution to justify it. He accordingly urged his friends strenu-
ously to ‘that course ; at the same time he added, * that it will be de-
sirable for congress to do what is necessary in silence ”; “ whatever
congress shall think necessary to do should be done with as liftle debate
as possible, and particularly so far as respects the constitutional difficully.”
« I confess, then, I think it important in the present case, to set an exam-
ple against broad construction by appealing for new power to the people,
If, however, our friends shall think differently, certainly I shall acqui-
esce with satisfaction; confiding, that the good sense of our country
will correct the evil of construction, when it shall produce ill effects.”
What a latitude of interpretation is this ! The constitution may be over-
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§ 1282. As an incidental power, the constitutional
right of the United States to acquire territory would
seem so naturally to flow from the sovereignty confid-
ed to it, as not to admit of very serious question. The
constitution confers on the government of the Union
the power of making war, and of making treaties ; and
it seems consequently to possess the power of acquir-
mg territory €ither by conquest or treaty If the ces-
sion be by treaty, the terms of that treaty must be
obligatory ; for it is the law of theland. Andif it stipu-
‘lates for the enjoyment by the inhabitants of the rights,
privileges, and immunities of citizens of the United
States, and for the admission of the territory into the
Union, as a state, these stipulations must be equally
obligatory. They are within the scope of the consiitu-
tional authority of the government, which has the right
to acquire territory, to make treaties, and to admit new
states into the Union.?
§ 1283. The mere recent acquisition of Florida,
which has been universally approved, or acquiesced in
by all the states, can be maintained only on the same

leaped, and a broad construction adopted for favourite measures, and ye-
sistance is to he made to such a construction only, when it shall produce
ill effects ! His letter to Dr. Sibley (in June, 1803) recently published is
dccisive, that he thought an amendment of the constitution necessary.
Yet he did not hesitate without such amendment to give effect to every
measure to carry the treaty into effect during his administration. See
4 Jefferson’s Corresp. p. 1,2, 3, Letter to Dr. Sibley, and Ar.J. Q.
Adams’s Letter to Mr. Speaker Stevenson, July 11, 1832 .

1 Amer. Insur. Co. v. Canter, 1 Peters’s Sup. R. 511, 542 ; Id. 517,
note, Mr. Justice Johnson’s Opinion.

2 Ibid. — In the celebrated Hartford Covention, in January, 1815, a
proposition was made to amend the constitution so, as to prohibit the
admission of new states into the Union without the consent of two-
thirds of both houses of congress. In the accompanying report there is
a strong though indirect denial of the power te admit new states twith-
out the original limils of the United States.
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principles ; and furnishes a striking illustration of the
truth, that constitutions of government require a liberal
construction to effect their objects, and that a narrow
interpretation of their powers, however it may suit the
views of speculative philosophers, or the accidental in-
terests of political parties, is incompatible with the per-
manent interests of the state, and subversive of the
great ends of all government, the safety and independ- -
ence of the people.

§ 1284. The other instance of an extraordinary ap-
plication of the implied powers of the government,
above alluded to, is the embargo laid in the year 1807,
by the special recommendation of President Jefferson.
It was avowedly recommended, as a measure of safety
for our vessels, our seamen, and our merchandise from
the then threatening dangers from the belligerents of
Europe ;! and it was explicitly stated “to be a meas-
ure of precaution called for by the occasion;” and
« neither hostile in its character, nor as justifying, or
inciting, or leading to hostility with any nation what-
ever.”? It was in no sense, then, a war measure. If
it could be classed at all, as flowing from, or as an in-
cident to, any of the enumerated powers, it was that of
regulating commerce. In its terms, the act provided,
that an embargo be, and hereby is, laid on all ships and-
vessels in the ports, or within the limits or jurisdiction,
of the United States, &c. bound to any foreign port or
place® It was in its terms unlimited in duration ; and
could be removed only by a subsequent act of congress,

1 6 Wait’s State Papers, 57.

2 7 Wait’s State Papers, 25, Mr. Madison’s Letter to Mr. Pmlmcy;
Gibbons v. Ogden, 9 Wheat. R. 191, 192, 193,

3 Act, 22d December, 1807, ch. 5.
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having the assent of all the constitutional branches of
the legislature.!

§ 1285. No one can reasonably doubt, that the lay-
mg of an embargo, suspending commerce for a limited
period, is within the scope of the constitution. But the
question of difficulty was, whether congress, under the
power to regulate commerce with foreign nations,
could constitutionally suspend and interdict it wholly
for an unlimited period, that is, by a permanent act,
having no limitation as to duration, either of the act, or
of the embargo. It was most seriously controverted,
and its constitutionality denied in the Eastern states of
the Union, during its existence. An appeal wasjmade
to the judiciary upon the question ; and it having been
settled to be constitutional by that department of the
government, the decision was acquiesced in, though the
measure bore with almost unexampled severity, upon
the Eastern states ; and its ruinous effects can still be
traced along their extensive seaboard. The argument
was, that the power to regulate did not include the
power to annihilate commerce, by interdicting it per-
manently and entirely with foreign nations. The de-
cision was, that the power of congress was sovereign,
relative to commercial intercourse, qualified by the limi-
tations and restrictions contained in the constitution it-
self. Non-intercourse and Embargo laws are within
the range of legislative discretion; and if congress
have the power, for purposes of safety, of preperation,
or counteraction, to suspend commercial intercourse
with foreign nations, they are not limited, as to the du-

! In point of fact, it remained in force until the 28th of June, 1809,
being repealed by an act passed on the first of March, 1809, to take

effect at the end of the next session of congress, which terminated on
the 28th of June, 1809.
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ration, any more, than as to the manner and extent of
the measure.!

§ 1286. That this measure went to the utmost verge
of constitutional power, and especially of implied
power, has never been denied. That it could not be
justified by any, but the most liberal construction of the
constitution, is equally undeniable. It was the favourite
measure of those, who were generally the advocates of
the strictest construcdon. It was sustained by the
people from a belief, that it was promotive of the in-
terests, and important to the safety of the Union.

§ 1287. At the present day, few statesmen are to be
found, who seriously contest the constitutionality of the
acts respecting either the embargo, or the purchase and
admission of Louisiana into the Union. The general
voice of the nation has sustained, and supported them.

AWhy, then, should not that general voice be equally res-
pected in relation to other measures of vast public im-
portance, and by many deemed of still more vital interest
to the country, such as the tariff laws, and the national
bank charter? Can any measures furnish a more in-
structive lesson, or a more salutary admonition, in the
whole history of parties, at once to moderate our zeal,
and awaken our vigilance, than those, which stand upon
principles repudiated at one time upon constitutional
scruples, and solemnly adopted at another time, to sub-
serve a present good, or foster the particular policy of
an administration? While the principles of the con-
stitution should be preserved with a most guarded cau-
tion, and a most sacred regard to the rights of the

1 United Slates v. The Brig William, 2 Hall’'s Law Journal, 255; 1
Kent’s Comm. Lect. 19, p. 405 ; -Sergeant on Const. Law, ch. 28, (ch 30,)
Gibbons v. Ogden, 9 Wheat.R 1,191 to 193. ‘
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states ; it is at once the dictate of wisdom, and enlight-

ened patriotism to avoid that narrowness of interpre-

tation, which would dry up all its vital powers, or com-

pel the government (as was done under the confedera-

tion,) to break down all constitutional barriers, and

trust for its vindication to the people, upon the dange-

rous political maxim, that the safety of the people is
the supreme law, (salus popuk suprema lex ;) a maxim,

which might be used to justify the appointment of a

dictator, or any other usurpation.’

§ 1288. There remain one or two other measures
of a political nature, whose constitutionality has been
denied ; but which, being of a transient character, have
left no permanent traces in the constitutional jurispru-
dence of the country. Reference is here made to the
Alien and Sedition laws, passed in 1798, both of which
were limited to a short duration, and expired by their
own limitation.® One (the Alien act) authorized the

resident to order out of the country such aliens, as
ge should deem dangerous to the peace and safety of
the United States; or should have reasonable grounds
to suspect to be concerned in any treasonable, or secret

1 Mr. Jefferson, on many occasions, was not slow to propose, or justify
measures of a very strong character ; and such as proceeded altogether
upon the ground of implied powers. Thus, in writing to Mr. Crawford,
on 20th of June, 1816, he deliberately proposed, with a view to enable
us in future to meet any war, to adopt “the report of the then secretary
of the war department, for placing the force of the nation at effectual
command,” and to “ ensure resources for money by the suppression of
all paper circulation during peace, and licensing that of the nation
alone during war.” 4 Jefferson’s Corresp. 285. Whence are these vast
powers derived? The latter would amount to a dircct prohibition of the
circulation of any bank notes of the state banks; and in fact would
amount Lo a suppression of the most effective powers of the state banks,

3 Act of 25th of June, 1798, ch. 75; Act of 14th of July, 1798, ch.91;

.1 Tuck. Black. Comm. App. part 2, note G, p. 11 to 30.



CH. XXVIL.] POWERS OF CONGRESS—ALIEN ACT. 165

machinations against the government of the United
States, under severe penalties for disobedience. The
other declared it a public crime, punishable with fine
and imprisonment, for any persons unlawfully to com-
bine, and conspire together, with intent to oppose any
measure or measures of the United States, &c.; or
with such intent, to counsel, advise, or attempt to pro-
cure any insurrection, unlawful assembly, or combina-
tion; or to write, print, utter, or publish, or cause, or
procure to be written, &c., or willingly to assist in
writing, &c., any false, scandalous, and malicious writ-
ing or writings against the government of the United
States, or either house of congress, or the president,
with intent to defame them, or to bring them into con-
tempt, or disrepute, or to excite against them the hatred
of the people, or to stir up sedition; or to excite any un-
lawful combination for opposing, or resisting any law,
or any lawful act of the president, or to resist, oppose,
or defeat any such law or act; or to aid, encourage, or
abet any hostile designs of any foreign nations against
the United States. It provided, however, that the truth
of the writing or libel might be given in evidence ; and
that the jury, who tried the cause, should have a right
to determine the law and the fact, under the direction-
ot the court, as in other cases.

§ 1289. The constitutionality of both the acts was
assailed with great earnestness and ability at the time;
and was defended with equal masculine vigour. The
ground of the advocates, in favour of these laws, was,
that they resulted from the right and duty in the gov-
ernment of Jself-preservation, and the like duty and
protection of its functionaries in the proper discharge
of their official duties. They were impugned, as not
conformable to the letter or spirit of the constitution ;
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and as inconsistent in their principles with the rights of
citizens, and the liberty of the press. The Alien act
was denounced, as exercising a power not delegated
by the constitution ; as uniting legislative and judicial
functions, with that of the executive ; and by this Union
as subverting the general principles of free govern-
ment, and the particular organization and positive pro-
visions of the constitution. It was added, that the Se-
dition act was open to the same objection, and was ex-
- pressly forbidden by one of the amendments of the
constitution, on which there will be occasion hereafter
to comment.! At present it does not seem necessary
to present more than this general outline, as the mea-
sures are not likely to be renewed ; and as the doctrines,
on which they are maintained, and denounced, are not
materially different from those, which have been already
considered.?

1 The Alien, and Sedition Acts were the immediate cause of the
Virginia Resolutions of December, 1798, and of the elaborate vindica-
tion of them, in the celebrated Report of the 7th of January, 1800. The
learned reader will there find an ample exposition of the whole consti-
tutional objections. See also 4 Jefferson’s Correspondence, 23, 27. The
reasoning on the other side may be found in the Debates in Congress,
at the time of the passage of these acts. It is greatly to be lamented,
that there is no authentic collection of all the Debates in congress, in a
form, like that of the Parliamentary Debates. See also 4 Elliot’s Deb,
251, 252; Debates on the Judiciary, in 1802, Mr.}aysrd‘s Speech,
p. 371, 372; Addison’s Charges to the Grand Jury, No. 25, p. 270; Id.
No. 26, p. 289. These charges are commonly bound with Addison’s.
Reports. See also 1 Tuck. Black. Comm. 296 to 300; Id. Part 2, App.
note 6, p. 11 to 36; Report of Committee of House of Representatives
of congress, 25th February, 1799, and Resolve of Kentucky, of 1798, and
Resolve of Massachusetts, of 9th and 13th of February, 1799, on the same
subject.

8 Mr. Vice President Calhoun, in his letter of the 28th of August,
1832, to Gov. Hamilton, uses the following language. “ From the adop-
tion of the constitution we have had but one continued agitation of con}
stitutional questions, embracing some of the most important powers ex-
ercised by the government ; and yet, in spite of all the ability, and force
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of argument, displayed in the various discussions, backed by the high
authority, claimed for the Supreme Court to adjust such controversies,
not a single constitutional question of a political character, which has
ever been agitated during this long period, has been settled in the pub-
lic opinion, except that of the unconstitutionalily of the Alien, and Sedition
laws ; and what is remarkable, that was settled aguinst the decision of the
Supreme Court.” Now, in the first place, the constitutionality of the
Alien, and Sedition laws never came before the Supreme Court for de-
cision ; and consequently, never was decided by that court. Inthe next
place, what is meant by public opinion deciding constitutional questions?
What public opinion? Where, and at what time delivered ? It is no-
torious, that some of the ablest statesmen and jurists of America, at
the time of the passage of these acts, and ever since, have maintained
the constitutionality of these laws. They were upheld, as constitution-
al, by some of the most intelligent, and able state legislatures in the
Union, in deliberate resolutions affirming their constitutionality. Nay
more, it may be affirmed, that at the time, when the controversy engaged
the public mind most earnestly upon the subject, there was, (to say the
least of it) as great a weight of judicial, and professional talent, learn-
ing, and patriotism, enlisted in their favour, as there ever has been
against them. If, by being settled by public opinion, is meant that all
the people of America were united in one opinion on the subject, the cor-
rectness of the statement cannot be admitted ; though its sincerity will
not be questioned. It is one thing to believe a doctrine universally ad-
miited, because we ourselves think it clear; and quite another thing to
establish the fact. The Scdition and Alien laws were generally
deemed inexpedient, and therefore any allusion to them now rarely oc-
curs, except in political discussions, when they are introduced to add
odium to the party, by which they were adopted. But the most serious
doubts may be entertained, whether even in the present day, a majority
of constitutional lawyers, or of judicial opinions, deliberately hold them
to be unconstitutional.

If publi¢ opinion is to decide constitutional questions, instead of the
public functionaries of the government in their decliberate discussions
and judgments, (a course quite novel in the annals of jurisprudence,) it
would be desirable to have some mode of ascertaining it in a satisfacto-
1y, and conclusive form ; and some uniform test of it, independent of
mere private conjectures. No such mode has, as yet, been provided
in the constitution. And, perhaps, it will be found upon due inquiry,
that different opinions prevail at the same time on the same subject, in
the North, the South, the East, and the West. If the judgments of the
Supreme Court (as it is more than hinted) have not, even upon the most
deliberate juridical arguments, been satisfactory, can it be ‘expected that
popular arguments will be more so? It is said, that not a single consti.
tutional question, except that of the Alien and Sedition laws, has ever
been settled. If by this no more is meant, than that all minds have not
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acquiesced in the decisions, the statement must be admitted to be cor-
rect. And such must, under such a postulate, be for ever the case with
all constitutional questions. It is utterly hopeless in any way to satisfy
all minds upon such a subject. But if it be meant, that these decisions
have not been approved, or acquiesced in, by a majority of'the Union, as
correct expositions of the constitution, that is a statement, which remains
to be praved ; and is certainly not to be taken for granted. In truth, it
is obvious, that so long as statesmen deny, that any decision of the Su-
preme Court is conclusive upon the interpretation of the constitution, it
is wholly impossible, that any constitutional question should ever, in their
view, be settled. It mayalways be controverted ; and if so, it will always
be controverted by some persons. Humun nature never yet presented
the extraordinary spectacle of all minds, agreeing in all things ; nay not
in &ll truths, moral, political, civil, or religious. Will the case be better,
when twenty-four different states are to settle such questions, as they
may please, from day to day, or year to year ; holding one opinion at one
time, and another at another? If constitutional questions are never to
be deemed settled, while any persons shall be found to avow a doubt, what
is to become of any government, national or state ? Did any statesmen
ever conceive the project of a constitution of government for a nation
or state, every one of whose powers and operations should be liable to be
suspended at the will of any one, who should doubt their constitution-
ality? Tsa constitution of government made only, as a text, about which,
casuistry and ingenuity may frame endless doubts, and endless questions ?
Oris it made, as a fixed system to guide, to cheer, to support, and to.pro-
tect the people? Is there any gain to rational liberty, by perpetuating
doctrines, which leave obedience an affair of mere choice or speculation,
now and for ever ?
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CHAPTER XXVIIL

POWER OF OONGRESS TO PUNISH TREASON.

§ 1290. Anp here, in the order of the constitution,
terminates the section, which enumerates the powers
of congress. There are, however, other clauses de-
tached from their proper connexion, which embrace
other powers delegated to congress ; and which for no
apparent reason have been so detached. As it will be
more convenient to bring the whole in review at once,
it is proposed (though it is a deviation from the general
method of this work) to submit them in this place to the
consideration of the reader.

§ 1291. The third section of the fourth article gives
a constitutional definition of the crime of treason, (which
will be reserved for a separate examination,) and then
provides : « The congress shall have power to declare
“the punishment of treason ; but no attainder of trea-
“son shall work corruption of blood, or forfeiture, ex-
“cept during the life of the person attainted.”

§ 1292. The propriety of investing the national gov-
ernment with authority to punish the crime of treason
against the United States could never become a ques-
tion with any persons, whe deemed the national govern-
ment worthy of creation, or preservation. If the power
had not been expressly granted, it must have been im-
plied, unless all the powers of the national government
might be put at defiance, and prostrated with impunity.
Two motives, probably, concurred in introducing it,
as an express power. One was, not to leave it open
to implication, whether it was to be exclusively punish-
able with death according to the known rule of the

VOL. IIL 22
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common law, and with the barbarous accompaniments
pointed out by it; but to confide the punishment to the
discretion of congress.  The other was, to impose some
limitation upon the nature and extent of the punish-
ment, so that it should not work corruption of blood or
forfeiture beyond the life of the offender.

§ 1293. The punishment of high treason by the
common law, as stated by Mr. Justice Blackstone,'is as
follows: 1. That the offender be drawn to the gallows,
and not be carried or walk, though usually (by conniv-
ance at length ripened into law) a sledge or hurdle is
allowed, to preserve the offender from the extreme
torment of being dragged on the ground or pavement.
2. That ‘he be hanged by the neck, and cut down alive.
3. That his entrails be taken out and burned, while he
is yet alive. 4. That his head be cut off. 5. That
his body be divided into four parts. 6. That his head
and quarters be at the king’s disposal. These refine-
ments in cruelty (which if now practised would be dis-
graceful to the character of the age) were, in former
times, literally and studiously executed ; and indicate
at once a savage and ferocious spirit, and a degrading
subserviency to royal resentments, real or supposed.
It was wise to place the punishment solely in the dis-
cretion of congress ; and the punishment has been since
declared to be simply death by hanging;* thus inflict-
ing death in a manner becoming the humanity of a
civilized society. '

§ 1294. Itis well known, that corruption of blood,
and forfeiture of the estate of the offender followed, as
a necessary consequence at the common law, upon
every attainder of treason. By corruption of blood all

1 4 Black. Comm. 92, 2 Act of 30th April, 1790, ch. 36.
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inheritable qualities are destroyed; so, that an attaint-
ed person can neither inherit lands, nor other heredita-
ments from his ancestors, nor retain those, he is already
in possession of, nor transmit them to any heir. And this
destruction of all inheritable qualities is so complete, that
it obstructs all descents to his posterity, whenever they
are obliged to derive a title through him to any estate
of a remoter ancestor. So, that if a father commits
treason, and is attainted, and suffers death, and then
the grandfather dies, his grandson cannot inherit any
estate from his grandfather; for he must claim through
his father, who could convey to him no inheritable
blood.! Thus the innocent are made the victims of
a guilt, in which they did not, and perhaps could not,
participate ; and the sin is visited upon remote genera-
tions. In addition to this most grievous disability, the
person attainted forfeits, by the common law, all his
lands, and tenements, and rights of entry, and rights of
profits in lands or tenements, which he possesses.
And this forfeiture relates back to the time of the trea-
son committed, so as to avoid all intermediate sales
and incumbrances; and he also forfeits all his goods
and chattels from the time of his conviction.? )

§ 1295. The reason commonly assigned for these
severe punishments, beyond the mere forfeiture of the
life of the party attainted, are these: By committing -
treason the party has broken his original bond of alle-
giance, and forfeited his social rights. Among these
social rights, that of transmitting property to others is
deemed one of the chief and most valuable. More-
over, such forfeitures, whereby the posterity of the

1 2 Black. Comm. 252, 253 ; 4 Black. Comm. 388, 389.
2 4 Black. Comm. 381 to 388. .
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offender must suffer, as well as himself, will help to re- -
strain a man, not only by the: sense of his duty, and
dread of personal punishment, but also by his passions
and natural affections; and will interest every depend-
ent and relation, he has, to keep him from offending.!
But this view of the subject is wholly unsatisfactory.
It looks only to the offendér himself, and is regardless
of his innocent posterity. It really operates, as a post-
humous punishment upon them ; and compels them to
bear, not only the disgrace naturally attendant upon
such flagitious crimes; but takes from them the com-
mon rights and privileges enjoyed by all other citizens,
where they are wholly innocent, and however remote
they may be in the lineage from the first offender. It
surely is enough for society to take the life of the
offender, as a just punishment of his crime, without
taking from his offspring and relatives that property,
which may be the only means of saving them from pov-
erty and ruin. It is bad policy too; for it cuts off all
the attachments, which these unfortunate victims might
otherwise feel for their own government, and prepares
them to engage in any other service, by which their
supposed injuries may be redressed, or their hereditary
hatred gratified.? Upon these and similar grounds, it
may be presumed, that the clause was first introduced
into the original draft of the constitution ; and, after some
amendments, it was adopted without any apparent re-
sistance.® By the laws since passed by congress, it is
declared, that no conviction or judgment, for any capital
or other offences, shall work corruption of blood, or any

1 4 Black. Comm. 382. See also Yorke on Forfeitures.
2 See Ruwle_on Const. ch. 11, p. 145, 146.
3 Journal of Convention, 221, 269, 270, 271.
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forfeiture of estate.! The - history of other countries
abundantly proves, that one of the strong incentives to
prosecute offences, as treason, has been the chance of
sharing in the plunder of the victims. Rapacity has
been thus stimulated to exert itself in the service of
the most corrupt tyranny ; and tyranny has been thus
furnished with new opportunities of indulging its malig-
nity and revenge ; of gratifying its envy of the rich, and
good ; and of increasing its means to reward favourites,
and secure retainers for the worst deeds.?

§ 1296. The power of punishing the crime of trea.
son against the United States is exclusive in congress ;
and the trial of the offence belongs exclusively to the
tribunals appointed by them. A state cannot take
cognizance, or punish the offence; whatever it may
do in relation to the offence of treason, committed ex-
clusively against itself, if indeed any case can, under
the censtitution, exist, which is not at the same time
treason against the United States.®

1 Act of 1790, ch. 36, § 2.

2 See 1 Tuck. Black. Comm. App. 275, 276 ; Rawle on Const. ch. 11,
p. 143 to 145. .
3 See The People v. Lynch, 11 Johns. R. 553 ; Rawle on Const.ch. 11,

p- 140, 142, 143 ; 1d. ch. 21, p. 207 ; Sergeant on Const. ch. 30, [ch. 32.]
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CHAPTER XXIX.

POWER OF CONGRESS AS TO PROOF OF STATE
RECORDS AND PROCEEDINGS.

§ 1297. THe first section of the fourth article de-
clares: “Full faith and credit shall be given in each
« state to the public acts, records, and judicial proceed-
“ings of every other state. And the congress may by
«general laws prescribe the manner, in which such
“acts, records, and proceeding shall be proved, and

“the effect thereof.”
© §1298. The articles of confederation contained a
provision on the same subject. It was, that “full faith
and credit shall be given in each of these states to the
records, acts, and judicial proceedings of the courts
and magistrates of every other state.”! It has been
said, that the meaning of this clause is extremely inde-
terminate ; and that it was of but little importance
under any interpretation, which it would bear.* The
latter remark may admit of much question, and is cer-
tainly quite too loose and general in its texture. But
there can be no difficulty in affirming, that the authority
given to congress, under the constitution, to prescribe
the form and effect of the proof is a valuable improve-
ment, and confers additional certainty, as to the true
nature and import of the clause. The clause, as re-
ported in the first draft of the constitution, was, “ that
full faith and credit shall be given in each state to the
acts of the legislature, and to the records and judicial
proceedings of the courts and magistrates of every
other state” The amendment was subsequently

' Art. 4. % The Federalist, No. 42.
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reported, substantially in the form, in which it now
stands, except that the words, in the introductory
clause, were, “Full faith and credit ought to be given,
(instead of “shall ”5; and, in the next clause, the legis-
lature shall, (instead of, the congress “may”); and in
the concluding clause, “and the effect, which judg-
ments obtained in one state shall have in another,”
(instead of, «and the effect thereof.”) The latter was
substituted by the vote of six states against three;
the others were adopted without opposition ; and the
whole clause, as thus amended, passed without any
division.!

§ 1299. It is well known, that the laws and acts of
foreign nations are not judicially taken notice of in any
other nation; and that they must be proved, like any
other facts, whenever they come into operation or ex-
amination in any forensic controversy. The nature
and mode of the proof depend upon the municipal
law of the country, where the suit is depending ; and
there are known to be great diversities in the practice
of different nations on this subject. Even in England
and America the subject, notwithstanding the numerous-
judicial decisions, which have from time to time been
made, is not without its difficulties and embarrassments.*

1 Jotirnal of Convention, p. 228, 305, 320, 321.

2 See Starkie on Evid. P. 2, § 92, p. 251, and note to American ed.
P. 4, p. 569; Appleton v. Braybrook, 6 M. & Selw. 34,; Livingston v.
Maryland Insurance Company, 6 Cranch, 274 ; 8. C. 2. Peters’s Cond.
R. 370; Talbot v. Seeman, 1 Cranch, 1,38; S. C. 1 Peters’s Cond. R.
229; Raynham v. Canton,3 Pick. R.293; Conseequa v. Willings, 1 Pe-
ters’s Cir. R. 225, 229; Church v. Hubbard, 2 Cranch, 187, 238; S. C. }
Peters’s Cond. R. 385; Yeaton v. Fry, 5 Cranch, 335, 343; 8. C. 2 Pe-
ters’s Cond. R. 273; Picton’s case, 24, Howell's State Trials, 494, &c.;
Vandervoorst v. Smith, 3 Caine’s R. 155; Delafield v. Hurd, 3 Johns. R.
310. See also Pardessus Cours de Droit. Commer. P. 6. tit. 7, ch. 2, par-
tout.
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§ 1300. Independent of the question as to proof,
there is another question, as to the effect, which is
to be given to foreign judgments, when duly authenti-
cated, in the tribunals of other nations, either as matter
to maintain a suit, or to found a defence to a suit.
Upon this subject, also, different nations are not en-
tirely agreed in opinion or practice. Most, if not all
of them, profess to give some effect to such judg-
ments ; but many exceptions are allowed, which either
demolish the whele efficiency of the judgment, as such,
or leave it open to collateral proofs, which in a great
measure impair its validity. To treat suitably of this
subject would require a large dissertation, and appro-
priately belongs to another branch of public law.!

§ 1301. The general rule of the common law, recog-
nised both in England and America, is, that foreign
judgments are primd facie evidence of the right and
matter, which they purport to decide. At least, this
may be asserted to be in England the preponderating
weight of opinion ; and in America it has been held,
upon many occasions,? though its correctness has been
recently questioned, upon principle and authority, with
much acuteness.’® '

§ 1302. Before the revolution, the colonies were
deemed foreign to each other, as the British colonies

1 See authorities in preceding note, and Walker v. Whittier, 1 Doug.
R. 1; Phillips v. Hunter, 2 H. Bl. 409 ; Johnson’s Dig. of New-York
Rep. Evid. V ; Starkie on Evidence, P. 2, § 67,p.206 ; Id. § 68, p. 214;
Bissell v. Briggs, 9 Mass. R. 462; Bigelow’s Dig. Evid. C.; Judgment, D.
E. F. H. L.; Hilchcock v. Aickin, 1 Caine’s R. 460.

2 See authorities in préeceding notes ; and Starkic on Evid. P. 2, §67;
p- 06 to 216, and Notes of American Ed. ibid.; Plummer v. Wood-
bourne, 4 Barn. Cresw. 625.

3 Starkie on Evid. P. 2, § 67, p. 206 to 216 ; Bigelow’s Dig. Evid. C.
and cases cited in Kaims’s Equity, B. 3, ch. 8, p. 375.
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are still deemed foreign to the mother country, and, of
course, their judgments were deemed foreign judg-
ments within the scope of the foregoing rule.! It fol-
lowed, that the judgments of one colony were deemed
re-examinable in another, not only as to the jurisdiction
of the court, which pronounced them ; but also as to
the merits of the controversy, to the extent, in which
they were then understood to be re-examinable in Eng-
land. In some of the colonies, however, laws had been
passed, which put judgments in the neighbouring colo-
- nies upon a like footing with domestic judgments, as to
their conclusiveness, when the court possessed juris-
diction.? The reasonable construction of the article of
the confederation on this subject is, that it was intend-
ed to give the same conclusive effect to judgments of
all the states, so asto promote uniformity, as well as
certainty, in the rule among them. It is probable, that
it did not invariably, and perhaps not generally, receive
such a construction ; and the amendment in the con-
stitution was, without question, designed to cure the
defects in the existing provision.®

§ 1302. The clause of the corstitution propounds three
distinct objects; first, to declare, that full faith and credit
shall be given to the records, &c. of every other state;
secondly, to prescribe the manner of authenticating
them ; and thirdly, to prescribe their effect, when so

1 Bissell v. Briggs, 9 Mass. R. 462 ; Commonwealth v. Green, 17 Mass,
R. 515, 543. :

2 This was done in Massachusetts by the Provincial act of 14 Geo. 3,
ch. 2, as'to judgments of the courts of the neighbouring colonies. See
Bissell v. Briggs, 9 Mass. R. 462, 465; Ancient Colony and Province
Laws, [ed. 1814,] p. 684.

3 8ee Kibbe v. Kibbe, 1786, Kirby R. 119; James v. Allen, 1786, 1
Dall. R. 188 ; Phelps v. Holker, 1788, 1 Dall. R. 261; 3 Jour. of Cong.
12 Nov. 1777, p. 493; 8. C. 1 Secret Journal, p. 366 ; Hitchcock v. SHcken,
1 Caine’s R. 460, 478, 470.
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authenticated. The first is declared, and established by
the constitution itself, and is to receive no aid, nor is it
susceptible of any qualification by congress. The other
two are expressly subjected to the legislative power.

§ 1303. Let us then examine, what is the true mean-
ing and interpretation of each section of the  clause.
“Full faith and credit shall be given in each state to
“ the public acts, records, and judicial proceedings of
“every other state.” The language is positive, and
declaratory, leaving nothing to future legislation. “Full
“faith and credit shall be given;” what, then; is
meant by full faith and credit? Does it import no
more than, that the same faith and credit are to be
given to them, which, by the comity of nations, is ordi-
narily conceded to all foreign judgments? Or is it
intended to give them ‘a more conclusive efficiency,
approaching to, if not identical with, that of domes-
tic judgments ; so that, if the jurisdiction of the court
be established, the judgment shall be conclusive, as
to the merits? 'The latter seems to be the true object
of the clause; and, indeed, it seems difficult to assign
any other adequate motive for the insertion of the
clause, both in the confederation and in the constitu-
tion. The framers of both instruments must be pre-
sumed to have known, that by the general comity of
nations, and the long established rules of the common
law, both in England and America, foreign judgments
were primd facie evidence of their own correctness.
They might be impugned for their injustice, or irregu-
larity ; but they were admitted to be a good ground of
action here, .and stood firm, until impeached and over-

_thrown by competent evidence, introduced by the
adverse party. Itis hardly conceivable, that so much
solicitude should have been exhibited to introduce, as
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between confederated states, much less between states
united under the same national government, a clause
merely affirmative of an established rule of law, and not
denied to the humblest, or most distant foreign nation.
It was hardly supposable, that the states would deal
less favourably with each other on such a subject, where
they could not but have a common interest, than with
foreigners. A motive of a higher kind must naturally
have directed them to the provision. It imust have
been, “to form a more perfect Union,” and to give to
each state a higher security and confidence in-the
others, by attributing a superior sanctity and conclusive-
ness to the public acts and judicial proceedings of all.
There could bé no reasonable objection to such a
" course. On the other hand, there were many reasons
inits favour. The states were united in an indissoluble
bond with each other. The commercial and other in-
tercourse with each other would be constant, and infi-
nitely diversified. Credit would be every where given
and received ; and rights and property would belong to
citizens of every state in many other states than that, in
which they resided. Under such circumstances it could
scarcely consist with the peace of society, or with the in-
terest and security of individuals, with the public or with
private good, that questions and titles, once deliberately
tried and decided in one state,should be open to litigation
again and again, as often as either of the parties,or their
privies, should choose to remove from one jurisdiction
to another. It would occasion infinite injustice, after
such trial and decision, again to open and re-examine
all the merits of the case. It might be done at a dis-
tance from the original place of the transaction ; after
the removal or death of witnesses, or the loss of other
testimony ; after a long lapse of time, and under cir-
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cumstances wholly unfavourable to a just understand-
ing of the case.

§ 1304. If it should be said, that the judgment might
be unjust upon the merits, or erroneous in poiut in law,
the proper answer is, that if true, that would furnish no
ground for interference ; for the evils of a new trial would
be greater, than it would cure. Every such judgment
ought to be presumed to be correct, and founded in jus-
tice. And what security is there, that the new judg-
ment, upon the re-examination, would be more just, or
more conformable to law, than the first? What state has
a right to proclaim, that the Judgments of its own courts
are better founded in law orin justice, than those of
any other state? The evils of introducing a general
system of re-examination of the judicial proceedings of
other states, whose connexions are so intimate, and .
whose rights are so interwoven with our own, would
far outweigh any supposable benefits from an imagined
superior justice in a few cases.! Motives of this sort,
founded upon an enlarged confidence, and reciprocal
duties, might well be presumed to have entered into
the minds of the framers of the confederation, and the
constitution. They intended to give, not only faith and
credit to the public acts, records, and judicial proceed-
ings of each of the states, such as belonged to those
of all foreign nations and tribunals; but to give to
them full faith and credit ; that is, to attribute to them
positive and absolute verity, so that they cannot be
contradicted, or the truth of them be denied, any more
than in the state, where they originated.?

1 Greenv. Sarmiento,] Peters's Cir. R. 74, 78 to 80; Hitchcock v. Aicken,
1 Caine’s R. 462,

8 Green v. Sarmiento, 1 Peters’s Cir. R. 74, 80, 81 ; Bissell v. Briggs,
9 Mass. R. 462, 467 ; Commonwealth v. Green, 17 Mass. R. 515, 544,
545. '
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§ 1305. The next section of the clause is, “And
« the congress may by general laws prescribe the man-
“ner, in which such acts, records, and proceedings
“ shall be proved, — and the effect thereof.” It is ob-
vious, that this clause, so far as it authorizes congress to
prescribe the mode of authentication, is wholly beside
the purpose of the preceding. Whatever may be the
faith and credit due to the public acts, records, and pro-
ceedings of other states, whether primd facie evidence
only, or conclusive evidence ; still the mode of establish-
ing them in proof is of very great importance, and upon
which a diversity of rules exists in different countries.
The object of the present provision is to introduce
uniformity in the rules of proof, (which could alone be
done by congress.) Itis certainly a great improvement
upon the parallel article of the confederation. That left
it wholly to the states themselves to require any proof of
public acts, records, and proceedings, which they might
from time to time deem advisable ; and where no rule
was prescribed, the subject was open to the decision
of the judicial tribunals, according to their own views of
the local usage and jurisprudence. Many embarrass-
ments must necessarily have grown out of such a state
of things. The provision, therefore, comes recom-
mended by every consideration of wisdom and conven-
ience, of public peace, and private security.

§ 1306. But the clause does not stop here. The
words added are, “and the effect thereof.” Upon the
proper interpretation of these words some diversity of
opinion has been judicially expressed. Some learned
judges have thought, that the word “ thereof ” Lad re-
ference to the proof, or authentication ; so as to read,
“and to prescribe. the effect of such proof, or authenti-
cation.” Others have thought, that it referred to the
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antecedent words, “ acts, records, and proceedings;”
s0 as to read, “and to prescribe the effect of such
acts, records, and proceedings.”! Those, who were
of opinion, that the preceding section of the clause
made judgments in one state conclusive in all others,
naturally adopted the former opinion; for otherwise
the power to declare the effect would be wholly
senseless; or congress could possess the power to re-
peal, or vary the full faith anqd credit given by that sec-
tion. Those, who were of opinion, that such judgments
were not conclusive, but only primd facie evidence, as
naturally embraced the other opinion; and supposed,
that until congress should, by law, declare what the
effect of such judgment should be, they remained only
primé facie evidence.

§ 1307. The former seems now to be considered
the sounder interpretation. But it is not, practically
speaking, of much importance, which interpretation
prevails ; since each admits the competency of con-
gress to declare the effect of judgments, when duly
authenticated ; so always, that full faith and credit are
given to them; and congress by their legislation have
already carried into operation the objects of the clause.
The act of 26th of May, 1790, (ch. 11,) after providing
for the mode of authenticating the acts, records, and
judicial proceedings of the states, has declared, “and
the said records and judicial proceedings, authenti-
cated as aforesaid, shall have such faith and credit given
to them in every court within the United States, as
they have by law or usage in the courts of the state,

1 See Bissell v. Briggs, 9 Mass. R. 462, 467 ; Hitchcock v. Aicken, 1
Caine’'s R. 460; Green v. Sarmiento, 1 Peters's Circt. R. 74; Field v.
Gibbs, 1d. 155 ; Commonwealth v. Green, 17 Mass. R. 515, 544, 545.
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from whence the said records are or shall be taken.”!
It has been settled upon solemn argument, that this
enactment does declare the effect of the records, as evi-
dence, when duly authenticated. It gives them the
same faith and credit, as they have in the state court,
from which they are taken. If in such court they have
the faith and credit of the highest nature, that is to say,
of record evidence, they must have the same faith and
credit in every other court. So, that congress have
declared the effect of the records, by declaring, what
degree of faith and credit shall be given to them. If
a judgment is conclusive in the state, where it is pro-
nounced, it is equally conclusive every where. If re-
examinable there, it is open to the same inquiries in every
other state.* It is, therefore, put upon the same foot-
ing, as a domestic judgment. But this does not pre-
vent an inquiry into the jurisdiction of the court, in
which the original judgment was given, to pronounce
it; or the right of the state itself to exercise authority
over the persons, or the subject matter. The consti-
tution did not mean to confer a new power or jurisdic-
tion; but simply to regulate the effect of the acknow-
ledged jurisdiction over persons and things within the
territory.®

1 By the act of 27th March, 1804, ch. 56, the provisions of the act of
1790 are enlarged, so as to cover some omissions, such as state office-
books, the records of territorial courts, &c.

2 Milis v. Duryee,7 Cranch. R. 481 ; Hampden v. M Connell,3 Wheat.
R.234;'1 Kent’'s Comm. Lect. 12, p. 243, 244; Sergeant on Const.
ch. 31, [¢h. 33.]

3 Bissell v. Briggs, 9 Mass. R. 462, 467 ; Shumway v. Stillman, 4 Cow-
en’s R. 292; Borden v. Fitch, 13 Johns. R. 121.
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CHAPTER XXX.

POWERS OF CONGRESS — ADMISSION OF NEW STATES,
AND ACQUISITION OF TERRITORY.

§ 1308. TaE third section of the fourth article con-
_ tains two distinct clauses. The first is — “ New states
#may be admitted by the congress into this Union.
“But no new state shall be formed or erected within
“the jurisdiction of any other state, nor any state be
“formed by the jurisdiction of two or more states, or
- “parts of states, without the consent of the legislature
“of the states concerned, as well as of the congress.”
« § 1309. A clause on this subject was introduced into
the original draft of the constitution, varying in some
respects from the present, and especially in requiring
the consent of two thirds of the members present of
both houses to the admission of any new state. After
various modifications, attempted or carried, the clause
substantially in its present form was agreed to by the
vote of eight states against three.!

1310. In the articles of confederation no provision
is to be found on this important subject. Canada was
to be admitted of right, upon her acceding to the mea-
sures of the United States. But no other colony (by
which was evidently meant no other British colony)
was to be admitted, unless by the consent of nine states.*
The eventual establishment of new states within the
limits of the Union seems to have been wholly over-
looked by the framers of that instrument.® In the pro-

1 Journal of Convention, p. 222, 307, 308, 309, 310, 311, 365, 385.
8 Article 11. 3 The Federalist, No. 43.
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gress of the revolution it was not only perceived, that
from the acknowledged extent of the territory of seve-
ral of the states, and its geographical position, it might
be expedient to divide it into two states; but a much
more interesting question arose, to whom of right be-
longed the vacant territory appertaining to the crown
at the time of the revolution, whether to the states,
within whose chartered limits it was situated, or to the
Union in its federative capacity. This was a subject of
long and ardent controversy, and (as has been already
suggested) threatened to disturb the peace, if not to
overthrow the government of the Union.! It was upon
this ground, that several of the states refused to ratify
the articles of confederation, insisting upon the right of
the confederacy to a portion of the vacant and unpa-
tented territory included within their chartered limits,
Some of the states most interested in the vacant and
unpatented western territory, at length yielded to the
earnest solicitations of congress on this subject.® To
induce them to make liberal cessions, congress declar-
ed, that the ceded territory should be disposed of for
the common benefit of the Union, and formed into re-
publican states, with the same rights of sovereignty,
freedom, and independence, as the other states; to be
of a suitable extent of territory, not less than one hun-
dred, nor more than one hundred and fifty miles square ;
and that the reasonable expenses incurred by the state,
since the commencement of the war, in subduing Brit-,

1 2 Pitk. Hist. ch. 11, p. 17, 19, 24, 27, 28,29 10 32; 1d. 32 to 36; 1
Kent’'s Comm. Lect. 10, p. 197, 198, See also 1 Secret Journals of
Congress in 1775, p. 368 to 386 ; Id. 433 to 438 ; Id. 445, 446.

2 1 Tuck. Black. Comm. App. 283, 284, 285, 286; 2 Pitkin’s Hist.
ch. 11, p. 33 t0,36; 1 U. 8. Laws, (Duane & Bioren’s Edition,) p. 467,
472 ; ante vol. 1, § 227, 228
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ish posts, or in maintaining and acquiring the territory,
should be reimbursed,’

§ 1311. Of the power of the general government
thus constitutionally to acquire territory under the arti-
cles of the confederation, serious doubts were at the
time expressed; more serious ‘than, perhaps, upon
sober argument, could be justified. It is difficult to
conceive, why the common attribute of sovereignty, the
power to acquire lands by cession, or by conquest, did
not apply to the government of the Union, in common
with other sovereignties; unless the declaration, that
every power not expressly delegated was retained by the
states, amounted to (which admitted of some doubt) a
constitutional prohibition.* Upon more than one occasion
it has been boldly pronounced to have been founded in
usurpation. “It is now no longer,” said the Federalist
in 1788, “a point of speculation and hope, that the
western territory is a mine of vast wealth to the United
States ; and although it is not of such a nature, as to
extricate them from their present distresses, or for
some time to come to yield any regular supplies for the
public expenses; yet it must hereafter be able, under
proper management, both to effect a gradual discharge
of the domestic debt, and to furnish for a certain period
liberal tributes to the federal treasury. A very large
proportion of this fund has been already surrendered
by individual states; and it may with reason be ex-
pected, that the remaining states will not persist in
withholding similar proofs of their equity and génerosity.

1 See 1 Secret Journals of Congress, 6th Sept. 1780, p. 440 to 444 ;
6 Journal of Congress, 10th Oct. 1780, p. 213; 2 Pitkin’s Hist. ch. 11,
P- 34, 35, 36; 7 Journal of Congress, 1st March, 1781, p. 43 to 48 ; Land
Laws of U. 8. Introductory chapter, 1 U. S. Laws, p. 452, (Duane &
Bioren's Edition.)

2 See Jmer, Insur. Company v. Canler, 1 Peters’s Sup. R. 511, 542.
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We may calculate, therefore, that a rich and fertile soil
of an area equal to the inhabited extent of the United
States will soon become a national stock. Congress
have assumed the administration of this stock. They
have begun to make it productive. Congress have
undertaken to do more ; they have proceeded to form
new states; to erect temporary governments; to ap-
point officers for them ; and to prescribe the conditions,
on which such states shall be admitted into the con-
federacy. Al this has been done, and done without
the least colour of comstitutional authority. Yet no
blame has been whispered, and no alarm has been
sounded.” * '

§ 1312. The truth is, that the importance, and even
justice of the title to the public lands on the part of the
federal government, and the additional security, which
it gave to the Union, overcame all scruples of the peo-
ple, as to its constitutional character. The measure, to
which the Federalist alludes in such emphatic terms, is

the famous ordinance of congress, of the 13th of July,
1787, which has ever since constituted, in most re-
spects, the model of all our territorial governments;
and is equally remarkable for the brevity and exactness
of its text, and for its masterly display of the funda-
mental principles of civil and religious liberty. It be-
gins by providing a scheme for the descent and distri-
butions of estates equally among all the children, and
their representatives, or other relatives of the deceased
in equal degree, making no distinction between the
whole and half blood ; and for the mode of disposing of
real estate by will, and by conveyances. It then pro-
ceeds to provide for the organization of the territorial

1 The Federalist, No. 38, 42, 43.
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governments, according to their progress in population,
confiding the whole power to a governor and judges in .
the first instance, subject to the control of congress.
As soon as the territory contains five thousand inhabi-
tants, it provides for the establishment of a general
legislature, to consist of three branches, a governor, a
legislative council, and a house of representatives ; with
a power to the legislature to appoint a delegate to con-
gress. It then proceeds to state certain fundamental
articles of compact between the original states, and the
people and states in the territory, which are to remain
unalterable, unless by common consent. The first pro-
vides for freedom of religious opinions and worship.
The second provides for the right to the writ of habeas
corpus ; for the trial by jury; for a proportionate rep-
resentation in the legislature; for judicial proceedings
according to the course of the common law ; for capital
offences being bailable ; for fines being moderate, and
punishments not cruel or unusual; for no man’s being
deprived of his liberty or property, but by the judg-
ment of his peers, or the law of the land ; for full com-
pensation for property taken, or services demanded for
the public exigencies ; “and for the just preservation of
“rights and property, that no law ought ever to be
“made, or have force in the said territory, that shall
“in any manner whatever interfere with, or affect private
“ conlracts or engagements, bond fide, and without fraud
«previously formed.” The third provides for the
encouragement of religion, and education, and schools,
and for good faith and due respect for the rights and
property of the Indians. The fourth provides, that the
territory and states formed therein shall for ever re-
main a part of the confederacy, subject to the constitu-
tional authority of congress; that the inhabitants shall
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be liable to be taxed proportionately for the public ex-
penses; that the legislatures in the territory shall never
interfere with the primary disposal of the soil by con- -
gress, nor with their regulations for securing the title
to the soil to purchasers ; that no tax shall be imposed
on lands, the property of the United States; and non-
resident proprietors shall not be taxed more than resi-
dents ; that the navigable waters leading into the Mis-
sissippi and St. Lawrence, and the carrying places be-
tween the same shall be common highways, and for
ever free. The fifth provides, that there shall be formed
in the territory not less than three, nor more than five
states with certain boundaries; and whenever any of
the said states shall contain 60,000 free inhabitants,
such state shall (and may before) be admitted by its
delegates into congress on an equal footing with the
original states in all respects whatever, and shall be at
liberty to form a permanent constitution and state gov-
ernment, provided it shall be republican, and in con-
formity to these articles of compact. The sixth and
last provides, that there shall be neither slavery nor
involuntary servitude in the said territory, otherwise
than in the punishment of crimes; but fugitives from
other states, owing service therein, may be reclaimed.!
Such is a brief outline of this most important ordinance,
the effects of which upon the destinies of the country
have already been abundantly demonstrated in the ter-
ritory, by an almost unexampled prosperity and rapidity
of population, by the formation of republican govern-
ments, and by an enlightened system of jurisprudence.
Already three states, composing a part of that territory,

1 See 3 Story’s Laws of United States App. 2073, &c.; 1 Tucker’s
Black. Comm. App. 278, 282.
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have been admitted into the Unijon ; and others are fast
advancing towards the.same grade of political dignity.!

§ 1313. It was doubtless with reference principally
to this territory, that the article of the constitution, now
under consideration, was adopted. The general pre-
eaution, that no new states shall be formed without the
concurrence of the national government, and of the states
concerned, is consonant to the principles, which ought
to govern all such transactions. The particular precau-
tion against the erection of new states by the partition
of a state without its own consent, will quiet the jeal-
ousy of the larger states ; as that of the smaller will also
be quieted by a like precaution against a junction of
states without their consent.? Under this provision no
less than eleven states have, in the space of little more
than forty years, been admitted into the Union upon an
equality with the original states. And it scarcely re-
quires the spirit of prophecy to foretell, that in a few
years the predominance of numbers, of population, and
of power will be unequivocally transferred from the old
to the new states. May the patriotic wish be for ever
true to the fact, felix prole parens.

§ 1314. Since the adopticn of the constitution large
acquisitions of territory have been made by the United
States, by the purchase of Louisiana and Florida, and
by the cession of Georgia, which have greatly increased
the contemplated number of states. The constitution-

1 In Mr. Webeter’s Speech on Mr. Foote’s Resolution, in Jan. 1830,
there is a very interesting and powerful view of this subject, which will
amply repay the diligence of a dcliberate perusal. = Sce Webster’s
Speeches, &c. p. 360 to 364; Id. 369. It is well known, that the ordi-
nance of 1787 was drawn by the Hon. Nathan Dane of Massachusetts,
and adopted with scarcely a verbal alteration by Congress. It is a no-
ble and imperishable monument to his fame.

2 The Federalist, No. 43.
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ality of the two former acquisitions, though formerly
much questioned, is now considered settled beyond any
practical doubt.!

§ 1315. At the time, when the preliminary measures
were taken for the admission of the state of Missouri
into the Union, an attempt was made to include a re-
striction, prohibiting the introduction of glavery into that
state, as a condition of the admission. On that occasion
the question was largely discussed, whether congress
possessed a constitutional authority to impose such a
restriction, upon the ground, that the prescribing of
such a condition is inconsistent with the sovereignty of
the state to be admitted, and its equality with the other
states. The final result of the vote, which authorized
the erection of that state, seems to establish the rightful
aulhonty of congress toimpose such a restriction, al-
though it was not then applied. In the act passed for this
purpose, there is an express clause, that in all the ter-
ritory ceded by France to the United States under the
name of Louisiana, which lies north of 36° 30 N. Lat.,
not included within the limits of the state of Missouri,
slavery and involuntary servitude, otherwise than in the
punishment of crimes, whereof the parties shall have
been duly convicted, shall be, and is hereby for ever
prohibited.* An objection of a similar character was
taken to the compact between Virginia and Kentucky
upon the ground, that it was a restriction upon state
sovereignty. But the Supreme Court had no hesita-

1 See Ante, Vol. iii. p. 156, § 1278 to § 1283; American Isurance
Company v. Canter, 1 Peters’s Sup. R. 511, 542.

2 Act. 6, March 1820, ch. 20. — The same subject was immediately
afterwards much discussed in the state legislatures; and opposite opin-
ions were expressed by different states in the form of solemn resolu-
tions.
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tion in overruling it, considering it as opposed by the
theory of all free governments, and especially of those,
which constitute the American Republics.!

1 Green v. Biddle, 8 Wheat. R. 1, 87, 88.
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CHAPTER XXXI.

POWERS OF CONGRESS —TERRITORIAL GOVERN-
MENTS.

§ 1316. THE next clause of the same article is, “ The
“ congress shall have power to dispose of and make all
“needful rules and regulations respecting the territory
“and other property belonging to the United States ;
" “and nothing in this constitution shall be so construed,
“as to prejudice any claims of the United States, or
“of any particular state.” The proviso thus annexed to
the power is certainly proper in itself, and was probably
rendered necessary by the jealousies and questions con-
cerning the Western territory, which have been already
alluded to under the preceding head.! It was perhaps
suggested by the clause in the ninth article of the con-
federation, which contained a proviso, “that no state
shall be deprived of territory for the benefit of the Unit-
ed States.”

§ 1817. The power itself was obviously proper, in
order to escape from the constitutional objection al-
ready stated to the power of congress over the territo-
ry ceded to the United States under the confederation.
The clause was not in the original draft of the con-
stitution ; but was added by the vote of ten states
against one.?

§ 1318. As the general government possesses the
right to acquire territory, either by conquest, or by treaty,
it would seem to follow, as an inevitable consequence,

1 The Federalist, No. 43; ante, ch. 30.
2 Journal of Convention, p. 228, 310, 311, 365.

YOL. III. 25
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that it possesses the power to'govern, what it has so ac-
quired. The territory does not, when so acquired, be-
come’entitled to self-government, and it is not subject
to the jurisdiction of any state. It must, consequently,
be under the dominion and jurisdiction of the Union, or
it would be without any government at all.' In cases
of conquest, the usage of the world -is, if a natioh
is not wholly subdued, to consider the conquered
territory, as merely held by military occupation, until
its fate shall be determined by a treaty of peace.
But during this intermediate period it is exclu-
sively subject to the government of the conqueror.
In cases of confirmation or cession by treaty, the
agquisition becomes firm and stable; and the ceded
territory becomes a part of the nation, to which it is
annexed, either on terms stipulated in the treaty, or on
such, as its new master shall impose. The relations of
the inhabitants with cach other do not change; but
their relations with their former sovereign are dissolved ;
and new relations are created between them and their
new sovereign. The act transferring the country trans-
fers the allegiance of its inhabitants. But the general
laws, not strictly political, remain, as they were, until
altered by the new sovereign. If the treaty stlpulates,
that they shall enjoy the privileges, rights, and immu-
nities of citizens of the United States, the treaty, as a
part of the law of the land, becomes obligatory in these
‘respects. Whether the same effects would result from
the mere fact of their becoming inhabitants and citizens
by the cession, without any express stipulation, may
deserve inquiry, if the question should ever occur,

1 American Insurance Company v. Canler, 1 Peters’s Sup. R. 511, 542,
543; Id. 517, Mr. Justi-e Johnson’s Opinion.
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But they do not participate in political power; nor can
they share in the powers of the general government,
until they become a state, and are admitted into the
Union, as such. Until that period, the territory re-
mains subject to be governed in such manner, as con-
gress shall direct, under the clause of the constitution
now under consideration.!

§ 1319. No one has ever doubted the authority of
congress. to erect territorial governments within the
territory of the United States, under the general lan-
guage of the clause, “to make all needful rules and
regulations.” Indeed, with the ordinance of 1787 in
the very yiew of the framers, as well as of the people of
the states, itis impossible to doubt, that such a pow-
er was deemed indispensable to the purposes of the
cessions made by the states. So that, notwithstand-
* ing the generality of the objection, (already examined,)
that congress has no power to erect corporations, and
that in the convention the power was refused ; we see,
that the very power is an incident to that of regulating
the territory of the United States ; that is, it is an ap-
propriate means of carrying the power into effect.®
What shall be the form of government established
in the territories depends exclusively upon the discre-
tion of congress. Having a right to erect a territorial
government, they may confer on it such powers, legis-
lative, judicial, and executive, as they may deem best.
They may confer upon it general legislative powers,
subject only to the laws and constitution of the United

1 American Isurance Company v. Canler, 1 Peters’s Sup. R. 511, /42,

543. .
3 See ante, § 1260, 1261 ; 4 Jefferson’s Corresp. 523, 525 ; Hamilton

on the Bank of U. S., 1 Hamilton’s Works, 121, 127 to 131; Id. 135, 147,
151; Id. 114, 115 Act of Congress, 7th Aug. 1789, ch. 8.
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States. If the power to create courtsis given to the
territorial legislature, those courts are to be deemed -
strictly territorial ; and in no just sense constitutional
courts, in which the judicial power conferred by the
constitution can be deposited. They are incapable of
receiving it. They are legislative courts, created in
virtue of the general right of sovereignty in the govern-
ment, or in virtue of that clause, which enables con-
gress to make all needful rules and regulations respect-

ing the territory of the United States.! The power is
" not confined to the territory of the United States; but
-extends to “other property belonging to the United
States ;” 8o that it may be applied to the due regula-
tion of all other personal and real property rightfully
belonging to the United States. And so it has been
constantly understood, and acted upon.

§ 1320. As if it were not possible to confer a smgle
power upon the national government, which ought not
to be a source of jealousy, the present has not been
without objection. It has been suggested, that the sale
and disposal of the Western territory may become a
source of such immense revenue to the national gov-
ernment, as to make it independent of, and formidable
to, the people. To amass immense riches (it has been
said) to defray the expenses of ambition, when occa-
sion may prompt, without seeming to oppress the peo-
ple; has uniformly been the policy of tyrants. Should
such a policy creep into our government, and the sales
of the public lands, instead of being appropriated to the
discharge of the public debt, be converted to a treasure in
a bank, those, who, at any time, can command it, may be
tempted to apply it to the most nefarious purposes. The

1 American Insurance Company v. Canter, 1 Peters’s S;:p. R, 511,
6, - '
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improvident alienation of the crown Jands in England
has been considered, as a circumstance extremely fa-
vourable to the liberty of the nation, by rendering the
government less independent of the people. The same
reason will apply to other governments, whether mo-
narchical or republican.!

§ 1321. What a strange representation is this of a
republican government, created by, and responsible to,
the people in all its departments! What possible
analogy can there be between the possession of large
revenues in the hands of a monarch, and large revenues
in the possession of a government, whose administration
is confided to the chosen agents of the people for a short
period, and may be dismissed almost at pleasure? If
the doctrine be true, which is here inculcated, a repub-
lican government is little more than a dream, however
its administration may be organized; and the people
are not worthy of being trusted with large public rev-
enues, since they cannot provide against corruption,
and abuses of them. Poverty alone (it seems) gives a
security for fidelity ; and the liberties of the people are
safe only, when they are pressed into vigilance by the
power of taxation. In the view of this doctrine, what
is to-be thought of the recent purchases of Louisiana
and Florida ? If there was danger before, how mighti-
ly must it be increased by the accession of such a vast
extent of territory,and such a vast increase of resources?
Hitherto, the experience of the country has justified no
alarms on this subject from such a source. On the other
hand, the public lands hold out, after the discharge of
the national debt, ample revenues to be devoted to the
cause of education and sound learning, and to internal
improvements, without trenching upon the property, or

1 1Tuck, Black. Comm. App. 284,
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embarrassing the pursuits of the people by burthen-
some taxation. The constitutional objection to the
appropriation of the other revenues of the government
to such objects has not been supposed to apply to
an appropriation of the proceeds of the public lands.
The cessions of that territory were expressly made for
the common benefit of the United States; and there-
fore constitute a fund, which may be properly devoted
to any objects, which are for the common benefit of
the Union.! ,

§ 1322. The power of congress over the public
territory is clearly exclusive and universal; and their
legislation is subject to no control; but is absohate,
and unlimitcd, unless so far as it is affected by stipula-
tions in the cessions, or by the ordinance of 1787, un-
der which any part of it has been settled.? But the
power of congress to regulate the other national
property (unless it has acquired, by cession of the
states, exclusive jurisdiction) is not necessarily exclu-
sive in all cases. If the national government own a
fort, arsenal, hospital, or lighthouse establishment, not
so ceded, the general jurisdiction of the state is not
excluded in regard to the site; but, subject to the
rightful exercise of the powers of the national govern-
ment, it remains in full force.?

§ 1323. There are some other incidental powers
given to congress, to carry into effect certain other

1 1 Kent’s Comm. Lect. 12, p. 242, 243 ; Id. Lect. 17, p. 359.
8 Rawle on Const. ch. 27, p. 237 ; 1 Kent’s Comnm. Lact. 12, p. 243 ;

Id. Lect. 17, p. 359, 360. :
3 Rawle on Const. ch. 27, p. 240; The People v. Godfrey, 17 Johns.

R. 225; Commonwealth v.- Young, 1 Hell’'s Journal of Jurisp. 47.—
Sergeant on Const, ch. 31, [ch. 33.] — Whether the general doctrine in
the case of Commonwealth v. Young, (1 Hall’s Journal 47,) can be main-
tained, in its application to that case, is quite a different question.
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provisions of the constitution. But they will most
properly come under consideration in a future part
of these Commentaries. At present, it may suffice to
say, that with reference to due energy in the govern-
ment, due protection of the national interests, and due
security to the Union,- fewer powers could scarcely
have been granted, without jeoparding the whole sys-
tem. Without the power of the purse, the power to de-
clare war, or to promote the common defence, or gene-
ral welfare, would have been wholly vain and illusory.
Without the power exclusively to regulate commerce,
the intercourse between the states would have been
constantly liable to domestic dissensions, jealousies, and
rivalries, and to foreign hostilities, and retaliatory res-
trictions. The other powers are principally auxiliary
to these ; and are dictated at once by an enlightened
policy, a devotion to justice, and a regard to the per-
manence (may it ripen into a perpetunty !) of the
Union.!

1 Among the extraordinary opinions of Mr. Jefferson, in regard to
government in general, and especially to the government of the United
States, none strikes the calm observer with more force, than the cool
and calculating manner, in which he surveys the probable occurrence
of domestic rebellions. “I am,” he says, “not a friend to a very ener-
getic government. It is always oppressive. It places the governors,
indeed, more at their ease, at the expense of the people. The late re-
bellion in Massachusetts (in 1787) has given more alarm, than I think
it should have done. Calculate, that one rebellion in thirteen states, in
the course of eleven years, is but one for each state, in a century and a
half. Mo country should be s0 long without one. Nor will any degree
of power in the hands of government prevent insurrections.” Letter
to Mr. Madison, in 1787, 2 Jefferson’s Corresp. 276. Is it not surpris-
lng, that any statesman should have overlooked the horsible evils, and
immense expenses, which are attendant upon every rebellion? The
loss of life, the summary exercise of military power, the desolations of
the country, and the inordinate expenditures, to which every rebellion
must give rise ? Is not the great object of every good government to
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§ 1324. As there are incidental powers belonging to
the United States in their sovereign capacity, so there
are incidental rights, obligations, and duties. It may
be asked, how these are to be ascertained. In the first
place, as to duties and obligations of a public nature,
~ they are to be ascertained by the law of nations, to

which, on asserting our independence, we necessarily
became subject. In regard to municipal rights and
obligations, whatever differences of opinion may arise
in regard to the extent, to which the common law at-
taches to the national government, no one can doubt,
that it must, and ought to be resorted to, in order to as-
certain many of its rights and obligations. Thus, when
a contract is entered into by the United States, we
naturally and necessarily resort to the common law, to
interpret its terms, and ascertain its obligations. The
same general rights, duties, and limitations, which the
common law attaches to contracts of a similar charac-
ter between private individuals, are applied to the con-
tracts of the government. Thus, if the United States
become the holder of a bill of exchange, they are bound
to the same diligence, as to giving notice, in order to

preserve, and perpetuate domestic peace, and the security of property,
and the reasonable enjoyment of private rights, and personal liberty?
If a state is to be torn into factions, and civil wars, every eleven years,
is not the whole Union tobecome a common sufferer? How, and when
are such wars to terminate? Are the insurgents to meet victory or
defeat? Has not history established the melancholy truth, that con-
stant wars lead to military dictatorship, and despeotism, and are inconsis-
tent with the free spirit of republican governments ? If the tranquillity
of the Union is to be disturbed every eleventh year by a civil war,
what repose can there be for the citizens in their ordinary pursuits?
Will they not soon become tired of a republican government, which
invites to such eternal contests, ending in blood, and murder, and
rapine? One cannot but feel far morg sympathy with the opinion
of Mr. Jefferson, in the same letter, in which he expounds the great
political maxim, % Educate and inform the whole mass of the people.”
2 Jefferson’s Corresp. 276.
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< / chafge an indorser, upon the dishoﬁour of the bill, as
a private holder would be.! In like manner, when a

bond is entered into by a surety for the faithful dis-
charge of the duties of an office by his principal, the
nature and extent of the obligation, created by the in-
strument, are constantly ascertained by reference to the
_common law ; though the bond is given to the govern-
ment in its sovereign capacity.*

1 Uniled Stales v. Barker, 12 Wheat. R. 559.

3 See, umong other cases, Uniled States v. Kirkpatrick, 9 Wheat. R.
720 ; Farrar v. United Slates,5 Peters’s R. 373; Smith v. Uniled States,
S Peters’s R. 204 United States v. Tingey, 5 Peters’s R. 115; Uniled
States v. Buford, 3 Peters’s R. 12, 30.

VOL. III. 26
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CHAPTER - XXXIL
PROHIBITIONS ON THE UNITED STATES.

§ 1325. Havine finished this review of the powers
of congress, the order of the subject next conducts us
to the prohibitions andL"rPi}ations upon these- powers,

“‘which are contained ‘in the ninth section of the first

article. Some of these have already been under dis-
cussion, and therefore will be pretermitted.!

§ 1326. The first clause is as follows: “ The mi-
« gration, or importation of such persons, as any of the
“ states now existing shall think proper to admit, shall
“not be prohibited by the congress, prior to the year
“one thousand eight hundred and eight; but a tax,
“or duty, may be imposed on such importation, not
“exceeding ten dollars for each person.”

§ 1327. The corresponding clause of the first draft
of the constitution was in these words: “No tax, or
duty, shall be laid, &c. on the migration, or importa-
tion of such persons, as the several states shall think
proper to admit; nor shall such migration, or impor-
tation be prohibited.” In this form it is obvious, that
the migration and importation of slaves, which was the
sole object of the clause, was in effect perpetuated, so

" long, as any state should choose to allow the traffic.

The subject was afterwards referred to a committee,
who reported the clause substantially in its present
shape ; except that the limitation was the year one thou-
sand eight hundred, instead of one thousand eight hun-

1 Those, which respect taxation, and the regulation of commerce,
bhave been considered under former heads; to which the learned reader
is referred. Ante, Vol. II, ch. 14, 15.




CH. XXXII.] POWERS OF CONGRES8—SLAVE-TRADE, 208

dred and eight. The latter amendment was substitut-
ed by the vote of seven states against four; and as
thus amended, the clause was adopted by the like vote

of the same states.!
§ 1328. It is to the honour of America, that she

should have set the first example of interdicting and
abolishing the slave-trade, in modern times. It is well
known, that it constituted a grievance, of which some
of the colonies complained before the revolution, that
the introduction of slaves was encouraged by the
crown, and that prohibitory laws were negatived.* It
was doubtless to have been wished, that the power of
prohibiting the importation of slaves had been allowed
to be put into immediate operation, and had not been
postponed for twenty years. But it is not difficult to
account, either for this restriction, or for the manner, in°
which it is expressed.® It ought to be considered, as a
great point gained in favour of humanity, that a period
of twenty years might for ever terminate, within the
United States, a traffic, which has so long, and so loudly
upbraided the barbarism of modern policy. Even
within this period, it might receive a very considerable
discouragement, by curtailing the traffic between for-

1 Journ. of Convention, p. 222, 275, 276, 285, 291, 292, 358, 378;
2 Pitk. Hist. ch. 20, p.261, 262. —It is well known, as an historical fact,
that South-Carolina and Georgia insisted upon this limitation, as a con-
dition of the Union. See 2 Elliot’s Deb. 335, 336 ; 3 Elliot’s Deb. 97. -

2 See 2 Elliot’s Debates, 335; 1 Secret Journal of Congress, 378,
379. ’

3 See 3 Elliot’s Debates, 98, 250, 251 ; 3 Elliot's Debates, 335 to 338,
—1In the original draft of the Declaration of Independence by Mr.
Jefferson, there is a very strong paragraph on this subject, in which the
slave-trade is denounced, “ as a piratical warfare, the opprobrium of infidel
powers, and the warfare of the Christian king of Great Britain, deter-
mined to keep open a market, where men should be bought and sold ;*
and it is added, thut “he has prostituted his negative for suppressing
every legislative attempt to prohibit, or restrain this execrable com-
merce.” 1 Jefferson’s Corresp. 146, in the fac simile of the original.
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eign countries; and it might even be totally abolished by
the concurrence of a few states.! “ Happy,” it was then
added by the Federalist, “ would it be for the unfortu-
nate Africans, if an equal prospect lay before them of
being redeemed from the oppressions of their European
brethren.”* Let it be remembered, that at this period
this horrible traffic was carried on with the encourage-
ment and support of every civilized nation of Europe ;
and by none with more eagerness and enterprize, than
by the parent country. America stood forth alone, un-
cheered and unaided, in stamping ignominy upon this
traffic on the very face of her constitution of govern-
ment, although there were strong temptations of inter-
est to draw her aside from the performance of this
* great moral duty.

§1329. Yet attempts were made to pervert- this
clause into an objection against the constitution, by
representing it on one side, as a criminal toleration of
an illicit practice ; and on another, as calculated to~
prevent voluntary and beneficial emigrations to Amer-
ica® Nothing, perhaps, can better exemplify the
spirit and manner, in which the opposition to the con-
stitution was conducted, than this fact. It was notori-
ous, that the postponement of an immediate abolition
was indispensable to secure the adoption of the consti-
tution. It was a necessary sacrifice to the prejudices
and interests of a portion of the Southern siates.* The
glory of the achievement is scarcely lessened by its
having been gradual, and by steps silent, but irre-
sistible.

1 The Federalist, No. 42. 2 Tbid.

3 The Federalist, No. 42; 2 Elliot’s Debates, 335, 336 ; 3 Elliot’s
Debates, 250, 251. .

4 2 Elliot's Debates, 335, 336 ; 1 Lloyd’s Deb. 305 to 313 ; 3 Elliot’s
Debates, 97 ; 1d.250, 251 ; 1 Elliot’s Debates, 60 ; 1 Tuck. Black. Comm-
App. 290,
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§ 1330. Congress lost no time in interdicting the
traffic, as far as their power extended, by a prohibi-
tion of American citizens carrying it on between for-
eign countries. And as soon, as the stipulated period
of twenty years had expired, congress, by a prospec-
tive legislation to meet the exigency, abolished .the
whole traffic in every direction to citizens and resi-
dents. Mild and moderate laws were, however, found
insufficient for the purpose of putting an end to the
practice ; and at length congress found it necessary to
declare the slave-trade to be a piracy, and to punish it
with death.! Thus it has been elevated in the cata-
logue of crimes to this ‘bad eminence’ of guilt; and
has now annexed to it the infamy, as well as the re-
tributive justice, which belongs to an offence equally
against the laws of God and man, the dictates of human-
ity, and the solemn precepts of religion. Other civiliz-
ed nations are now alive to this great duty ; and by the
noble exertions of the British government, there is now
every reason to believe, that the African slave-trade
will soon b. e extinct ; and thus another triumph

of virtue be obtained over brutal violence and
—unleeling cruelty.? /

§ 1331. This clause of the constitution, respecting
the importation of slaves, is manifestly an exception
from the power of regulating commerce. Migration
seems appropriately to apply to voluntary arrivals, as
importation does to involuntary arrivals; and so far, as
an exception from a power proves its existence, this
proves, that the power to regulate commerce applies
equally to the regulation of vessels employed in trans-

1 Act of 1820, ch. 113. ‘
2 See 1 Kent's Comm. Lect. 9, p. 179 to 187.



.

206 CONSTITUTION OF THE U. STATES. [BOOK I

porti~g men, who pass from place to place voluntarily,
as to those, who pass involuntarily.!

§ 1332. The next clause is, “The privilege of the
“ writ of habeas corpus shall not be suspended, unless *
“when, in cases of rebellion or invasion, the public
« safety may require it.”

§ 1333. In order to understand the meaning of the
terms here used, it will be necessary to have recourse to
the common law; for in no other way can we arrive
at the true definition of the writ of habeas corpus. At
the common law there are various writs, called writs of
habeas corpus. But the particular one here spoken of is
that great and celebrated writ, used in all cases of illegal
confinement, known by the name of the writ of habeas
corpus ad subjiciendum, directed to the person detaining
another, and commanding him to produce the body of
the prisoner, with the day and cause of his caption and
detention, ad faciendum, subjiciendum, et recipiendum,
to do, submit to, and receive, whatsoever the judge or
court, awarding such writ, shall consider in that behalf.?
It is, therefore, justly esteemed the great bulwark of
personal liberty ; since it is the appropriate remedy to
ascertain, whether any person is rightfully in confine-
ment or not, and the cause of his confinement; and if
no sufficient ground of detention appears, the party is
entitled to his immediate discharge. This writ is most
beneficially construed ; and is applied to every case of
illegal restraint, whatever it may be ; for every restraint
upon a man’s liberty is, in the eye of the law, an impri-
sonment, wherever may be the place, or whatever may
be the manner, in which the restraint is effected.’

1 Gibbons v. Ogden, 9 Wheat. R. 1, 216, 217 ; Id. 206, 207.
2 3 Black. Comm. 131.
3 2 Kent. Comm. Lect. 24, p. 22, &c. (2 edit. p. 26 to 32.)
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§ 1334. Mr. Justice Blackstone has remarked with /.
great force, that “to bereave a man of life, or by vio-
lence to confiscate his estate without accusation or trial,
= would be so gross and notorious an act of despotism
as must at once convey the alarm of tyranny through-
out the whole kingdom. But confinement of the per-
son by secretly hurrying him to gaol, where his suffer-
ings are unknown or forgotten, is a less public, a less
striking, and therefore a more dangerous engine of /
arbitrary force.”! While the justice of the remark
must be felt by all, let it be remembered, that the right
to pass bills of attainder in the British parliament still
enables that body to exercise the summary and awful
power of taking a man’s life, and confiscating hix estate,
without accusation or trial. The learned commentator,
however, has slid over this subject with surprising del-
icacy.?

§ 1835. In England this is a high prerogative writ,
issuing out of the Court of King’s Bench, not only in
term time, but in vacation, and running into all parts of
the king’s dominions ; for it is said, that the king is
entitled, at all times, to have an account, why the liber-
ty of any of his subjects is restrained. It is grantable,
however,as a matter of right, ex merito justitie, upon the
application of the subject’ In England, however, the
benefit of it was often eluded prior to the reign of
Charles the Second ; and especially during the reign
of Charles the First. These pitiful evasions gave rise
to the famous Habeas Corpus Act of 31 Car. 2, c. 2,
which has been frequently considered, as another
magna charta in that kingdom; and has reduced the

1 1 Black. Comm. 136. 2 4 Black. Comm. 259.
3 4 Inst. 200; 1 Kent’s Comm Lect. 24, p. 22, (p. 26 to 32;)'3 Blm.k
Comm. 133
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general method of proceedings on these writs to the
true standard of law and liberty.! That statute has
been, in substance, incorporated into the jurisprudence
of every state in the Union; and the right to it has
“been secured in most, if not in all, of the state constitu-
tions by a provision, similar to-that existing in the con-
stitution of the United States.® It is not without rea-
son, therefore, that the common law was deemed
by our ancestors a part of the law of the land, brought
with them upon their emigration, so far, as it was suited
to their circumstances ; since it affords the amplest
protection for their rights and personal liberty. Con-
gress have vested in the courts of the United States
full authority to issue this great writ, in cases falling
properly within the jurisdiction of the national gov-
ernment.’

§ 1336. It is obvious, that cases of a peculiar emer-
gency may arise, which may justify, nay even re-
quire, the temporary suspension of any right to the writ.
But as it has frequently happened in foreigm countries,
and even in England, that the writ has, upon various
pretexts and occasions, been suspended, whereby per-
sons apprehended upon suspicion have suffered a long

. imprisonment, sometimes from design, and sometimes,
because they were forgotten,* the right to suspend it
is expressly confined to cases of rebellion or invasion,
where the public safety may require it. A very just
and wholesome restraint, which cuts down at a blow a
fruitful means of oppression, capable of being abused in

1 3 Black. Comm. 135, 136 ; 2 Kent’s Comm. Lect. 24, p. 22, 23, (2d
edit. p. 26 to 32.)
2 Kent’s Comm. Lect. 24, p. 23,24, (2d edit. p. 26 to 32.)
3 Er parte Bollman, &c., 4 Cranch,75; 8. C. 2 Peters’s Cond. R.33.
4 3 Black. Comm. 137, 138 ; 1 Tuck. Black. Comm. App. 291, 292.
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bad times to the worst of purposes. Hitherto no sus-
pension of the writ has ever been authorized by con-
gress since the establishment of the constitution.' It
would seem, as the power is given to congress to
suspend the writ of habeas corpus in cases of rebellion
or invasion, that the right to judge, whether exigency
had arisen, must exclusively belong to that body.?

§ 1337. The next clause is, “No bill of attainder
“or ex post facto law shall be passed.”

§ 1338. Bills of attainder, as they are technically
called, are such special acts of the legislature, as inflict
capital punishments upon persons supposed to be guilty
of high offences, such as treason and felony, without
any conviction in the ordinary course of jadicial pro-
ceedings. If an act inflicts a milder degree of punish-
ment than death, it is called a bill of pains and penal-

1 Mr. Jefferson expressed a decided objection against the power to
suspend the writ of habeas corpus in any case whatever, declaring him-
self in favour of “ the eternal and unremitting force of the habeas corpus
laws.” 2 Jefferson’s Corresp. 274, 291. —“ Why,” said he on another
occasion, “suspend the writ of habeas corpus in insurrections and rebel-
lions ? ” — “If the public safety requires, that the government should
have a man imprisoned on less probable testimony in those, than in oth-
er emergencies, let him be taken and tried, retaken and retried, while
the necessity continues, only giving him redress against the govern-
ment for damages.” 2 Jefferson’s Corresp. 344. — Yet the only attempt
ever made in congress to suspend the writ of habeas corpus was during
his administration on occasion of the supposed treasonable conspiracy of
Col. Aaron Burr. Mr. Jefferson sent a message to congress on the
subject of that conspiracy on 22d January, 1807. On the next day,
Mr. Giles of the senate moved a committee to consider the expediency
of suspending the writ of habeas corpus be-appointed, and the motion
prevailed. The committee (Mr. Giles, chairman) reported a bill for this
purpose. 'The bill passed the senate, and was rejected in the house of
representatives by a vote of 113 for the rejection, against19 in its favour.
See 3 Senate Journal, 22d January, 1807, p. 127; Id. 130, 131. 5 Journ.
of House of Representatives, 26th January, 1807, p. 550, 551, 552.

2 Martin v. Molt, 12 Wheat. R. 19. See also 1 Tuck. Black. Comm. -
App. 292 ; 1 Kent’s Comm. Lect. 12, (2d edit. p. 262 to 265.)

. VOL. IlI. 27
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ties.! But in the sense of the constitution, it seems,
that bills of attainder include bills of pains and penalties;
for the Supreme Court have said, “ A bill of attainder
may affect the life of an individual, or may confiscate
his property, or both.” * In such cases, the legislature
assumes judicial magistracy, pronouncing upon the
guilt of the party without any of the common forms and
guards of trial, and satisfying itself with proofs, when
such proofs are within its reach, whether they
are conformable to the rules of evidence, or not.
In short, in all such cases, the legislature exercises the
highest power of sovereignty, and what may be prop-
erly deemed an irresponsible despotic discretion, being
governed solely by what it deems political necessity or
expediency, and too often under the influence of un-
reasonable fears, or unfounded suspicions. Such acts
have been often resorted to in foreign governments, as
a common engine of state ; and even in England they
have been pushed to the most extravagant extent in
bad times, reaching, as well to the absent and the dead,
as to the living. Sir Edward Coke * has mentioned it to
be among the transcendent powers of parliament, that
an act may be passed to attaint a man, after he is dead.
And the reigning monarch, who was slain at Bosworth,
is said to have been attainted by an act of parliament
a few months after his death, notwithstanding the
“absurdity of deeming him at once in possession of the
throne and a traitor.* The punishment has often been
inflicted without calling upon the party accused to

1 2 Woodeson’s Law Lect. 625, .

% Fletcher v. Peck, 6 Cranch, R. 138; 8. C. 2 Peters’s Cond. R. 322;
1 Kent’s Comm. Lect. 19, p. 382,

3 4 Coke. Inst. 36, 37.

4 2 Woodeson’s Lect. 623, G24.
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answer, or without even the formality of proof; and
sometimes, because the law, in its ordinary course of
proceedings, would acquit the offender." The injustice
and iniquity of such acts, in general, constitute an irre-
sistible argument against the existence of the power.
In a free government it would be intolerable; and in
the hands of a reigning faction, it might be, and probably
would be, abused to the ruin and death of the most virtu-
ous citizens.? Bills of this sort have been most usually
passed in England in times of rebellion, or of gross
subserviency to the crown, or of violent political ex-
citements ; periods, in which all nations are most liable
(as well the free, as the enslaved) to forget their du-
ties, and to trample _upon the rights and liberties of
others.*

1 2 Woodeson's Lect. 624.

8 Dr. Paley has strongly shown his disapprobation of laws of this
sort. I quote from him a short but pregnant passage. « This funda-
mental rule of civil jurisprudence is violated in the case of acts of at-
tainder or confiscation, in bills of pains and penalties, and in all ex post
facto laws whatever, in which parliament exercises the double office of
legislature and judge. And whoever cither understands the value of
the rule itself, or collects the history of those instances, in which it bas
been invaded, will be induced, I believe, to acknowledge, that it_had
been wiser and safer never to have departed from it. He will confess,
at least, that nothing but the most manifest and immediate peril of the
commonwealth will justify a repetition of these dangerous examples.
If the laws in being do not punish an offender, let him go unpunished ;
let the legislature, admonished of the defect of the laws, provide against
the commission of future crimes of the same sort. The escape of one
delinquent can never produce 8o much harm to the community, as may
arise from the infraction of a rule, upon which the purity of public jus-
tice, and the existence of civil liberty, essentially depend.”

3 See 1 Tucker’s Black. Comm. App. 292, 293 ; Rawle on Const. ch.
10, p. 119. See Cooper v. Telfair, 4 Dall. R. 14. — Mr. Woodeson, in
his Law Lectures, (Lect. 41,) has devoted a whole lecture to this sub-
ject, which is full of instruction, and will reward the diligent perusal of
the student. 2 Woodeson’s Law Lect. 621. — During the American
revolution this power was used with a most unsparing hand ; and it has
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§ 1339. Of the same class are ex post. facto laws,
that is to say, (in a literal sense,) laws passed after the
act done. The terms, ex post facto laws, in a compre-
hensive sense, embrace all retrospective laws, or laws
governing, or controlling past transactions, whether
they are of a civil, or a criminal nature. And there have
not been wanting learned minds, that have contended
with no small force of authority and reasoning, that
such ought to be the interpretation of the terms in the
constitution of the United States.! As an original
question, the argument would be entitled to grave con-
sideration ; but the current of opinion and authority has
been so generally one way, as to the meaning of this
phrase in the state constitutions, as well as in that of
the United States, ever since their adoption, that it is
difficult to feel, that it is now an open question.* The
general interpretation has been, and is, that the phrase
applies to acts of a criminal nature only; and, that the
prohibition reaches every law, whereby an act is declar-
ed a crimg, and made punishable as such, when it was
not a crime, when done ; or whereby the act, if a crime,
is aggravated in enormity, or punishment; or whereby
different, or less evidence, is required to convict an
offender, than was required, when the act was commit-
ted. The Supreme Court have given the following
definition. “ An ex post facto law is one, which ren-

been a matter of regret in succeeding times, however much it may have
been applauded flagrante bello. *

1 Mr. Justice Johnson’s Opinion in Satferlee v. Mathewson, 2 Peters’s R.
416, and note, id. App. 681, &c.; 2 Elliot’s Debates, 353; 4 Wheat. R.
578, note; Ogden v. Saunders, 12 Wheat. R. 286.

2 See Calder v. Bull, 3 Dall. 386; Fletcher v. Peck, 6 Cranch, 138;
8. C.1Peters’s Cond. R. 172; 2 Peters’s Cond. R. 308 ; The Federalist,
No. 44, 84 ; Journ. of Convention, Supp. p. 431; 2 Amer. Mus. 536;.2
Elliot’s Debates, 343, 352, 354; Ogden v. Saunders, 12 Wheat. R. 266,
303, 329, 330, 335 ; 1 Kent. Comm. Lect. 19, p. 381, 362,
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ders an act punishable in a manner, in which it was
not punishable, when it was committed.” ! Such a law
may inflict penalties on the person, or may inflict
~ pecuniary penalties, which swell the public treasury.?
Laws, however, which mitigate the character, or pun-
ishment of a crime already committed, may not fall
within the prohibition, for they are in favour of the
citizen.®

§ 1340. The next clause (passing by such, as have
been already considered) is, “No money shall be
“drawn from the treasury but in consequence of ap-
“propriations made by law. And a regular statement
“and account of the receipts and expenditures of all
“public money shall be published from time to time.”

§ 1341. This clause was not in the original draft of
the constitution ; but the first part was subsequently
introduced, upon a report of a committee; and the
latter part wasadded at the very close of the con-
vention.* : |

§ 1342.. The object is apparent upon the slightest
examination. It is to secure regularity, punctuality,
and fidelity, in the disbursements of the public money.
As all the taxes raised from the people, as well as the
revenues arising from other sources, are to be applied
to the discharge of the expenses, and debts, and other
engagements of the government, it is highly proper,
that congress should possess the power to decide, how
and when any money should be applied for these
purposes. If it were otherwise, the executive would

1 Fletcher v. Peck, 6 Cranch, 138 ; S. C. 2 Peters’s Cond. R. 322.

2 Ibid.

3 Rawle on Constitution, ch. 10, p. 119; 1 Tuck. Black. Comm. App.
203; 1 Kent. Comm. Lect. 19, p. 381, 382; Sergeant on Constitution,
ch. 28 [ch. 30]; Calder v. Bull, 3 Dall. R. 386,

4 Journal of Convention, 219, 328, 345, 358, 378.
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possess an unbounded power over the public purse of
the nation ; and might apply all its monied resources
at his pleasure. The power to control, and direct the
appropriations, constitutes a most useful and salutary
check upon profusion and extravagance, as well as upon
corrupt influence and public peculation. In arbitrary
governments the prince levies what money he pleases
from his subjects, disposes of it,as he thinks proper,
and is beyond responsibility or reproof. It is wise to
interpose, in a republic, every restraint, by which
the public treasure, the common fund of all, should be
applied, with unshrinking honesty to such objects, as
legitimately belong to the common defence, and the
general welfare. Congress is made the guardian of
this treasure ; and to make their responsibility complete
and perfect, a regular account of the reccipts and ex-
penditures is required to be published, that the people
may know, what money is expended, for what pur-
poses, and by what authority.

§1343. A learned commentator has, however, thought,
that the provision, though generally excellent, is de-
fective in not having enabled the creditors of the
government, and other persons having vested claims
against it, to recover, and to be paid the amount judi-
cially ascertained to be due to them out of the public
treasury, without any appropriation.! Perhaps it is
a defect. And yet it is by no means certain, that evils
of an opposite nature might not arise, if the debts,
judicially ascertained to be due to an individual by"
a regular judgment, were to be paid, of course, out
of the public treasury. It might give an opportunity
for collusion and corruption in the management of
suits between the claimant, and the officers of the

1 1 Tuck. Black. Comm. App. 362 to 364.
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government, entrusted with the performance of this
duty. Undoubtedly, when a judgment has been fairly
obtained, by which a debt against the government is
clearly made out, it becomes the duty of congress to
provide for its payment ; and, generally, though certain-
ly with a tardiness, which has become, in some sort, a
national reproach, this duty is discharged by congress
in a spirit of just liberality. But still, the known fact,
that the subject must pass in review before congress,
induces a caution and integrity in making and substan-
tiating claims, which would in a great measure be done
away, if the claim were subject to no restraint, and no
revision.

§ 1344. Thenext clause is, “No title of nobility shall
“be granted by the United States ; and no person hold-
“ing any office of profit or trust under them shall, with-
“ out the consent of the congress, accept of any present,
“ emolument, office, or title of any kind whatever, from
“any king, prince, or foreign state.

§ 1345. This clause seems scarcely to require even
a passing notice. As a perfect equality is the basis of
all our institutions, state and national, the prohibition
against the creation of any titles of nobility seems pro-
per, if not indispensable, to keep perpetually alive a
just sense of this important truth. Distinctions between
citizens, in regard to rank, would soon lay the founda-
tion of odious claims and privileges, and silently subvert
the spirit of independence and personal dignity, which
are so often proclaimed to be the best security of
a republican government.!

§ 1346. The other clause, as to the acceptance of
any emoluments, title, or office, from foreign govern-

1 The Federalist, No. 84.
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ments, is founded in a just jealousy of foreign influ-
ence of every sort. Whether, in a practical sense, it
-can produce much effect, has been thought doubtful. A
patriot will not be likely to be seduced from his duties
to his country by the acceptance of any title, or pres-
ent, from a foreign power. An intriguing, or corrupt
agent, will not be restrained from guilty machinations
in the service of a foreign state by such constitutional
restrictions. Still, however, the provision is highly im-
portant, as it puts it out of the power of any officer of
the government to wear borrowed honours, which shall
enhance his supposed importance abroad by a titular
dignity at home.! It is singular, that there -should not
have been, for. the same object, a general prohibition
against any citizen whatever, whether in private or
public life, accepting any foreign title of nobility. An
amendment for- this purpose has been recommended
by congress ; but, as yet, it has not received the ratifi-
cation of the constitutional number of states to make it
obligatory, probably from a growing sense, that it is
wholly unnecessary.*

1 1 Tuck. Black. Comm. App. 295, 296; Rawle on Constitution, ch.
10, p. 119, 120.
$ Rawle on Constitution, ch. p. 10, 120.
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CHAPTER XXXIIL
PROHIBITIONS ON THE STATES.

§ 1347. THE tenth section of the first article (to
which we are now to proceed) contains the prohibi-
tions and restrictions upon the authority of the states.
Some of these, and especially those, which regard the
power of taxation, and the regulation of commerce, have
already passed under consideration ; and will, therefore,
be here omitted. The others will be examined in the
order of the text of the constitution.

§ 1348. The first clause is, “ No state shall enter
“into any treaty, alliance, or confederation; grant
“letters of marque or reprisal; coin money; emit bills
“ of credit; make any thing but gold and silver coin a
“ tender in payment of debts; passany bill of attainder,
“ex post facto law, or law impairing the obligation of
« contracts, or grant any title of nobility.” !

§ 1349. The prohibition against treaties, alliances,
and confederations, constituted a part of the articles of
confederation,® and was from thence transferred in
substance into the constitution. The sound policy,

1 In the original draft of the constitution, some of these prohibitory
clauses were not inserted ; and, particularly, the last clause, prohibiting
a state to pass any bill of attainder, ex post facto law, or law impairing
the obligation of contracts. The former part was inserted by a vote of
seven states against three. The latter was inserted in the revised draft
of the constitution, and adopted at the close of the convention, whether
with, or without opposition, does not appear.® It was probably suggest-
ed by the clause in the ordinance of 1787, (Art. 2,) which declared,
“ that no law ought to be made, &c., that shall interfere with, or affect
private contracts, or engagements, bond fide, and without fraud, pre-
viously formed.”

2 Art. 6.

+ Journal of Convention, p. 237, 302, 359, 377, 379.

VOL. IIL 28
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nay, the necessity of it, for the preservation of any na-
tional government, is so obvious, as to strike the most
careless mind. If every state were at liberty to enter
into any treaties, alliances, or confederacies, with
any foreign state, it would become utterly subver-
sive of the power confided to the national government
on the same subject. Engagements might be entered
into by different states, utterly hostile to the interests of
neighbouring or distant states ; and thus the internal
peace and harmony of the Umon might be destroyed,
or putin jeopardy. A foundation might thus be laid
for preferences, and retaliatory systems, which would
render the power of taxation, and the regulation of
commerce, by the national government, utterly futile.
Besides ; the intimate dangers to the Union ought not
to be overlooked, by thus nourishing within its own
bosom a perpetual source of foreign corrupt influ-
ence, which, in times of political excitement and war,
might be wielded to the destruction of the indepen-
dence of the country. This, indeed, was deemed, by
the authors of the Federalist, too clear to require any
illustration.! The corresponding clauses in the confed-
eration were still more strong, direct, and exact, in
their language and import.

§ 1350. The prohibition to grant letters of marque and
reprisal stands upon the same general ground; for
otherwise it would be in the power of a single state to
involve the whole Union in war at its pleasure. It is
true, that the granting of letters of marque and reprisal
is not always a preliminary to war, or necessarily de-
signed to provoke it. But in its essence, it is a hostile
measure for unredressed grievances, real or suppesed ;

1 The Federalist, No. 44.
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.

and therefore is most generally the precursor of an ap-
peal to arms by general hostilities. The security (as
has been justly observed) of the whole Union ought
not to be suffered to depend upon the petulance or
precipitation of a single state.! Under the confedera-
tion there was a like prohibition in a more limited form.
According to that instrument, no state could grant let-
ters of marque and reprisal, until after a declaration of
war by the congress of the United States.* In times
of peace the power was exclusively confided to the
general government. The constitution has wisely, both
in peace and war, confided the whole subject to the
general government. Uniformity is thus secured in all
operations, which relate to foreign powers; and an im-
mediate responsibility to the nation on the part of those,
for whose conduct the nation is itself responsible.®

§ 1351. The next prohibition is to coin money. We -
have already seen, that the power to coin money, and
regulate the value thereof, is confided to the general
government. Under the confederation a concurrent
power was left in the states, with a restriction, that
congress should have the exclusive power to regulate
the alloy and value of the coin struck by the states.
In this, as in many other cases, the constitution has
made a great improvement upon the existing system.
Whilst the alloy and value depended on the general gov-
ernment, a right of coinage in the several states could
have no other effect, than to multiply expensive mints,
and diversify the forms and weights of the circulating
coins. The latter inconvenience would defeat one

1 1 Tucker’s Black. Comm. App. 310, 311.

2 Article 6.

3 The Federalist, No. 44 ; Rawle on Constitution, ch. 10, p. 136.
4 Article 9.
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main purpose, for which the power is given to the gen-
eral government, viz. uniformity of the currency ; and
the former might be as well accomplished by local mints
established by the national government, if it should
ever be found inconvenient to send bullion, or old coin
for re-coinage to the central mint.! Such an event
could scarcely occur, since the common course of
commerce throughout the United States is so rapid
and so free, that bullion can with a very slight ex-
pense be transported from one extremity of the Union
to another. A single mint only has been established,
which has hitherto been found quite adequate to all our
wants. The truth is, that the prohibition had a higher
motive, the danger of the circulation of base and spuri-
ous coin connived at for local purposes, or easily ac-
complished by the ingenuity of artificers, where the
coins are very various in value and denomination, and
issued from so many independent and unaccountable
authorities. This subject has, however, been already
enlarged on in another place.?

§ 1352. The prohibition to “emit bills of credit”
cannot, perhaps, be more forcibly vindicated, than by
quoting the glowing language of the Federalist, a lan-
guage justified by that of almost every contemporary
writer, and attested in its truth by facts, from which the
-mind involuntarily turns away at once with disgust and
indignation. “This prohibition,” says the Federalist,
“must give pleasure to every citizen in proportion to
his love of justice, and his knowledge of the true springs
of public prosperity. The loss, which America has
sustained since the peace from the pestilent effects of

1 The Federalist, No. 44.
81 Tuck. Black. Comm. App. 311, 312; Id. 261. Ante, Vol. 3, p. 16to 20.
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paper money on the necessary confidence between
man and man; on the necessary confidence in the
public councils; on the industry and morals of the
people; and on the character of republican govern-
ment, constitutes an enormous debt against the states,
chargeable with this unadvised measure, which must
long remain unsatisfied; or rather an accumulation of
guilt, which can be expiated no otherwise, than by a
voluntary sacrifice on the altar of justice of the power,
which has been the instrument of it. In addition to
these persuasive considerations, it may be observed,
that the same reasons, which show the necessity of
denying to the states the power of regulating coin,
prove with equal force, that they ought not to he at
liberty to substitute a paper medium, instead of coin.
Had every state a right to regulate the value of its coin,
there might be as many different currencies, as states;
and thus the intercourse among them would be imped-
ed. Retrospective alterations in its value might be
made; and thus the citizens of other states be injured,
and animosities be kindled among the states them-
selves. 'The subjects of foreign powers might suffer
from the same cause ; and hence the Union be discred-
ited and embroiled by the indiscretion of a single mem-
ber. No one of these mischiefs is less incident to a
power in the states to emit paper money, than to coin
gold or silver.”* '

§ 1353. The evils attendant upon the issue of paper
money by the states after the peace of 1783, here spoken
of, are equally applicable, and perhaps apply with even

1 The Federalist, No. 44 ; 2 Elliot’s Debates, 83.— See in Mr. Web-
ster’s Speeches on the Bank of United States, in Senate, 25th and 28th
of May, 1832, some cogent remarks on the same subject. See also
Mr. Madison’s Letter to Mr. C. J. Ingersoll, 2d of February, 1811.
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increased force to the paper issues of the states and the
Union during the revolutionary war. Public, as well
as private credit, was utterly prostrated." The fortunes
of many individuals were destroyed ; and those of all
persons were greatly impaired by the rapid and unpar-
alleled depreciation of the paper currency during this pe-
riod. In truth, the history of the paper currency, which
during the revolution was issued by congress alone, is
full of melancholy instruction. It is at once humiliating
toour pride, and disreputable to our national justice.
Congress at an early period (November, 1775,) direct-
ed an emission of bills of credit to the amount of three
millions of dollars; and declared on the face of them,
that « this bill entitles the bearer to receive Span-
ish milled dollars, or the value thereof in gold or silver,
according to a resolution of congress, passed at Phila-
. delphia, November 29th, 1775.” And they apportion-
ed a tax of three millions on the states, in order to pay
these bills, to be raised by the states according to their
quotas at future designated periods. The bills were
directed to be receivable in payment of the taxes; and
the thirteen colonies were pledged for their redemption.*
Other emissions were subsequently made. The de-
preciation was a natural, and indeed a necessary con-
sequence of the fact, that there was no fund to redeem
them. Congress endeavoured to give them additional
credit by declaring, that they ought to be a tender in
payment of all private and public debts; and that a
refusal to receive the tender ought to be an extinguish-
ment of the debt, and recommending the states to pass
such tender laws. They went even farther, and

! See Sturgis v. Crowninshield, 4 Wheat. R. 204, 205.
3 1 Journal of Congress, 1775, p. 186, 280, 304.
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thought proper to declare, that whoever should refuse
to receive this paper in exchange for any property, as
gold and silver, should be deemed “ an enemy to the lib-
erties of these United States.”* This course of vio-
lence and terror, so far from aiding the circulation of
the paper, led on to still farther depreciation. New
issues continued to be made, until in September, 1779,
the whole emission exceeded one hundred and sixty
millions of dollars. At this time congress thought it
necessary to declare, that the issues on no account
should exceed two hundred millions ; and still held out
to the public the delusive hope of an ultimate redemp-
tion of the whole at par. They indignantly repelled
the idea, in a circular address, that there could be any
violation of the public faith, pledged for their redemp-
tion ; or that there did not exist ample funds to redeem
them. They indulged in still more extraordinary de-
lusions, and ventured to recommend paper money, as
of peculiar value. “Let it be remembered,” said they,
“ that paper money is the only kind of money, which
cannot make to itself wings and fly away.”*

§ 1354. The states still continued to fail in comply-
ing with the requisitions of congress to pay taxes; and
congress, notwithstanding their solemn declaration to
the contrary, increased the issue of lPaper money, until
it amounted to the enormous sum of upwards of 4hree
hundred millions.! The idea was then abandoned of

1 2 Journal of Congress, 11th January, 1776, p. 21 ; 14th January,
1777 ; 3 Journal of Congress, p. 19, 20; 2 Pitk. Hist. ch. 16, p. 155, 156,
2 See 4 Journal of Congress, 9th Dec. 1778, p. 742, and 5 Journal or
Congress, 13th Sept. 1779, p. 341 to 353 ; 2 Pitk. Hist. ch. 16, p. 156, 157.
3 In the American Almanac for 1830, p. 183, the aggregate amount
is given at 357,000,000 of the old emission, and 2,000,000 of the new
emission ; upon which the writer adds,  there was an average deprecia-
tion of two thirds of its original value.” Mr. Jefferson has given an in-
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any redemption at par. In March, 1780, the states
were required to bring in the bills at forty for one;
and new bills were then to be issued in lieu of them,
bearing an interest of five per cent., redeemable in six
years, to be issued on the credit of the individual states,
and guaranteed by the United States.! This new
scheme of finance was equally unavailing. Few of the
old bills were brought in ; and of course few of the new
were issued. At last the continental bills became of
so little value, that they ceased to circulate ; and in the
course of the year 1780, they quietly died in the hands
of their possessors.* Thus were redeemed the solemn
pledges of the national government!® . Thus, was a
paper currency, which was declared to be equal to gold
and silver, suffered to perish in the hands of persons
compelled to take it; and the very enormity of the

teresting account of the history of paper money during the revolution,
in an article written for the Encyclopédie Méthodique. 1 Jefferson’s
Con'esp. 398, 4011 411, 412

1 6 Journal of Convention, 18th March, 1780, p. 45 to 48.

2 2 Pitkin’s Hist. ch. 16, p. 156, 157 ; 1 Jefferson’s Corresp. 401, 402,
411, 412.

3 The twelfth article of the confederation declares, “ that all bills of
credit emitted, &c. by or under the authority of congress, &c. shall be
decmed and considered, as a charge against the United States, for pay-
ment and satisfaction whereof the said United States and the public
faith are hereby solemnly pledged.” When was this pledge redeemed ?
The act of congress of 1790, ch. 61, for the liquidation of the public -
debt, directs bills of credit to be estimated at the rate of one hundred
dollars for one‘dollar in specie. In Mr. Secretary Hamilton’s Reporton
the public debt and credit in January, 1790, the unliquidated part of the
public debt, consisting chiefly of continental bills of credit, was estimat-
ed at two millions of dollars. What was the nominal amount of the bills of
credit, which this sum of two millions was designed to cover at its specie
value, does not appear in the Report. But in the debates in congress
upon the bill founded on it, it was asserted, that it was calculated, that
there were about 78 or 80 millions of paper money then outstanding,
valued at a depreciation of 40 for 1. 3 Lloyd’s Deb. 282, 283, 288.
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wrong made the ground of an abandonment of every
attempt to redress it!

§ 1355. Without doubt the melancholy shades of
this picture were deepened by the urgent distresses of
the revolutionary war, and the reluctance of the states
to perform their proper duty. And some apology, if
not some justification of the proceedings, may be found
in the eventful transactions and sufferings of those
times. But the history of paper money, without any
adequate funds pledged to redeem it, and resting merely
upon the pledge of the national faith, has been in all
ages and in all nations the same. It has constantly
become more and more depreciated; and in some in-
stances has ceased from this cause to have any circu-
lation whatsoever, whether issued by the irresistitle
edict of a despot, or by the more alluring order of a
republican congress. There is an abundance of illus-
trative facts scattered over the history of thgse of the
American colonies, who ventured upon this pernicious
scheme of raising money to supply the public wants,
during their subjection to the British crown ; and in the
several states, from the declaration of independence
_ down to the present times. Even the United States,
with almost inexhaustible resources, and with a popula-
tion of 9,000,000 of inhabitants, exhibited during the
late war with Great-Britain the humiliating spectacle of
treasury notes, issued and payable in a year, remaining
unredeemed, and sunk by depreciation to about half of
their nominal value !

§ 1356. It has been stated by a very intelligent his-
torian, that the first case of any issue of bills of credit
in any of the American colonies, as a substitute for
money, was by Massachusetts to pay the soldiers, who
returned unexpectedly from an unsuccessful expedition

VOL. IIT, 29
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against Canada, in 1690. The debt, thus due to the
soldiers, was paid by paper notes from two shillings to
ten pounds denomination, which notes were to be re-
ceived for payment of the tax, which was to be levied,
and all other payments into the treasury.! Itis added,
that they had better credit than King James’s leather
money in Ireland about the same time. But the notes
could not command money, nor any commodities at
money price.® Being of small amount, they were soon
absorbed in the discharge of taxes. At subsequent
periods the government resorted to similar expedients.
In 1714, there being a cry of a scarcity of money, the
government caused £50,000 to be issued in bills of
credit, and in 1716, £100,000 to be lent to the inhabi-
tants for a limited period, upon lands mortgaged by
them, as security, and in the mean time to pass as
money.* These bills were receivable into the treasury
in discharge of taxes, and also of the mortgage debts so
contracted. Other bills were afterwards issued ; and,
indeed, we are informed, that, for about forty years, the
currency of the province was in much the same state, as

if £100,000 sterlmg had been stamped on pieces of leath-
er or paper, of various denominations, and declared to
be the money of the government, receivable in payment
of taxes, and in discharge of private debts.* The con-
sequence was a very great depreciation, so that an
ounce of silver, which, in 1702, was worth six shillings
and eight pence, was, in 1749, equal to fifty shillings
of this paper currency.® It seems, that all the other

1 | Hutch. Hist. ch. 3, p. 402. 2 Ibid.

8 1 Hutch. Hist. ch. 3, p. 403, note; 2 Hutch. Hist. 208, 245, and
note ; Id. 380, 381, 403, 404.

4 1 Hutch. Hist. ch. 3, p. 402, 403, and note ibid.

5 Ibid. — Hutchinson says, that,in 1747, the currency had sunk to
sixty shillings for an ounce of silver. 2 Hutch. Hist 438.
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culonies, except Nova Scotia, at different times and for
various purposes, authorized the issue of paper money.!
There was a uniform tendency to depreciation,
wherever it was persisted in.?

§ 1357. It would seem to be obvious, that, as the
states are expressly prohibited from coining money,
the prohibition would be wholly ineffectual, if they
might create a paper currency, and circulate it as
money. But, asit might become necessary for the
states to borrow money, the prohibition could not be
intended to prevent such an exercise of power, on
giving to the lender a certificate of the amount bor-
rowed, and a promise to repay it.

§ 1358. What, then, is the true meaning of the phrase
“ bills of credit” in the constitution? Inits enlarged,
and perhaps in its literal sense, it may comprehend any
instrument, by which a state engages to pay money at
a future day (and of course, for which it obtains a pres-
ent credit ;) and thus it would include a certificate given
for money borrowed. But the language of the consti-
tution itself, and the mischief to be prevented, which we
know from the history of our country, equally limit the
interpretation of the terms. The word “ emit ” is never
employed in describing those contracts, by which a state
binds itself to pay money at a future day for services
actually received, or for money borrowed for present
use. Nor are instruments, executed for such purposes,
in common language denominated “bills of credit.” To
emit bills of credit conveys to the mind the idea of
issuing paper, intended to circulate through the com-
munity for its ordinary purposes, as money, which pa-
per is redeemable at a future day. This is the sense,

1 1 Hutch. Hist. ch. 3, p. 402 403, and note ibid.
3 4 Peters’s Sup. Ct. R. 435.
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in which the terms of the constitution have been gen-
erally understood.! The phrase (as we have seen)
was well known, and generally used to indicate the
paper currency, issued by the states during their colo-
nial dependence. During the war of our revolution
the paper currency issued by congress was constantly
denominated, in the acts of that body, bills of credit ;
and the like appellation was applied to similar currency
issued by the states. The phrase had thus acquired a
determinate and appropriate meaning. At the time of
the adoption of the constitution, bills of credit were
universally understood to signify a paper medium in-
tended to circulate between individuals, and between
-government and individuals, for the ordinary purposes
of society. Such a medium has always been liable to
considerable fluctuation. - Its value is continually chang-
ing ; and these changes, often great and sudden, expose
individuals to immense losses, are the sources of ruin-
ous speculations, and destroy all proper confidence
between man and man.* Inno country, more than our
own, had these truths been felt in all their force. In
none had more intense suffering, or more wide-spread-
ing ruin accompanied the system. It was, therefore,
the object of the prohibition to cut up the whole mis-
chief by the roots, because it had been deeply felt
throughout all the states, and had deeply affected the
prosperity of all. The object of the prohibition was not
to prohibit the thing, when it bore a particular name ;
but to prohibit the thing, whatever form or name it might
assume. If the words are not merely empty sounds,
the prohibition must comprehend the emission of any
paper medium by a state government for the purposes

1 Craig v. State of Missouri, 4 Peters’s Sup. Ct. R. 410, 432.
2 Craig v.Slate of Missours, 4 Peters’s Sup. Ct. R. 432, 441, 442




CH. XXXIII.] PROHIBITIONS—PAPER MONEY. 229

of common circulation.! It would be preposterous to
suppose, that the constitution meant solemnly to pro-
hibit an issue under one denomination, leaving the pow-
er complete to issue the same thing under another. It
can never be seriously contended, that the constitution
means to prohibit names, and not things; to deal with
shadows, and to leave substances. What would be the
consequence of such a construction? That a veryim-
portant act, big with great and ruinous mischief, and on
that account forbidden by words the most appropriate
for its description, might yet be performed by the sub-
stitution of a name. That the constitution, even in one
of its vital provisions, might be openly evaded by giv-
ing a new name to an old thing. Call the thing a bill
of credit, and it is prohibited. Call the same thing a
certificate, and it is constitutional.?

§ 1359. But it has been contended recently, that a
bill of credit, in the sense of the constitution, must be
such a one, as is, by the law of the state, made a legal
tender. But the constitution itself furnishes no counte-
nance to this distinction. 'The prohibition is general ;
it extends to all bills of credit, not to bills of a particu-
lar description. And surely no one in such a case is
at liberty to interpose a restriction, which the words
neither require, nor justify. Sucha construction is the
less admissible, because there is in the same clause

1 Craig v. Slate of Missouri, 4 Peters’s Sup. Ct. R. 432, 441, 442.

2 1d. 432, 433, 441, 442, 443. — An act of parlmment was passed (24
Geo. £, ch. 53,) regulating and restraining the issues of paper money
and bills of credit in the New-England colonies, in which the language
used demonstrates, that bills of credit was a phrase constantly used and
understood, as equivalent to paper money. The prohibitory clauses for-
bid the issue of * any paper bills, or bills of credit of any kind, or de-
nomination whatsoever,” &c., and constantly speak of * paper bills or
bills of credit,” as equivalents. See Deering v.'Parker, 4 Dall. (July
1760,) p. xxiii.
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an express and substantive prohibition of the enact-
ment of tender laws. If, therefore, the construction were
admissible, the constitution would be chargeable with the
folly of providing against the emission of bills of credit,
which could not, in consequence of another prohibition,

have any legal existence. The constitution considers
" the emission of bills of credit, and the enactment of
tender laws, as distinct operations, independent of each
other, which may be frequently performed. Both are
forbidden. To sustain the one, because it is not also
the other; to say, that bills of credit may be emitted,
if they are not made a tender in payment of debts, is,
in effect, to expunge that distinct, independent prohibi-
tion, and to read the clause, as if it had been entirely
omitted.! No principle of interpretation can justify
such a course.

§ 1360. The history of paper money in the Ameri-
can colonies and states is often referred to for the
purpose of showing, that one of its great mischiefs was
its being made a legal tender in the discharge of debts;
and hence the conclusion is attempted to be adduced,
that the words of the constitution may be restrained to
this particular intent. But, if it were true, that the evils
of paper money resulted solely from its being made a
tender, it would be wholly unjustifiable on this account
to narrow down the words of the constitution, upon a
‘mere conjecture of intent, not derivable from those
words. A particular evil may have induced a legisla-
ture to enact alaw ; but no one would imagine, that its
language, if general, ought to be confined to that single
case. The leading motive for a constitutional provision
may have been a particular mischief; but it may yet
have been intended to cut down all others of a like na-

1 Craig v. Stale of Missouri, 4 Peters’s Sup. Ct. R. 433, 434.
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ture, leading more or less directly to the same gen-
eral injury to the country. That the making of bills of
credit a tender was the most pernicious of their char-
acteristics, will not authorize us to convert a general
prohibition into a particular one.

§ 1361. But the argument itself is not borne out
by the facts. The history of our country does not
prove, that it was an essential quality of bills of - cred-
it, that they should be a tender in payment of debts ;
or that this was the only mischief resulting from them.
Bills of credit were often issued by the colonies,
and by the several states afterwards, which were not
made a legal tender ; but were made current, and sim-
ply receivable in discharge of taxes and other dues to
the public. None of the bills of credit, issued by con-
gress during the whole period of the revolution, were
made a legal tender; and indeed it is questionable, if
that body possessed the constitutional authority to make
them such. At all events they never did attempt it;
but recommended, (as has been seen,) that the states
should make them a tender.® The act of parliament

i Craig v. Slate of Missouri, 4 Peters’s Sup. Ct. R. 433, 434.

2 The bills of credit issued by Massachusctts in 1690 (the first ever
issued in any colony) were in the following form : “ No. —, 108. This
indented bill of ten shillings, due from the Massnchusetts Colony to the
possessor, shall be in value equal to moncy, and shall be accordingly
accepted by the treasurer, and receivers subordinate to him, in all pub-
lic payments, and for any stock at any time in the treasury,Boston, in New-
England, Dec. the 10th, 1690. By order of the General Court: Peter Town-
send, Adam Winthrop, Tim. Thornton, Committee.” So, that it was not,
in any sense, a tender, except in discharge of public debts. 3 Mass.
Hist. Collections, (2d series,) p. 260, 261. The bills of credit of Con-
necticut, passed before the revolution, were of the same general char-
acter and operation. They were not made a tender in payment of pri-
vate debts. The emission of them was begun in 1709, and continued,
at least, for nearly a half century. The acts, authorizing the emission,
generally contained a clause for raising a tax to redeem them.

3 Craig v. State of Missouri, 4 Peters’s Sup. Ct. R. 434, 435, 436, 442, 443,
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of 24 Geo. 2, ch. 53, is equally strong on this point. It
prohibited any of the New-England colonies from issu-

“ing any new paper bills, or “bills of credit,” except
upon the emergencies pointed out in the act; and re-
quired those colonies to call in, and redeem all the out-
standing bills. It then proceeded to declare, that after
September, 1751, no “paper currency or bills of cred-
it,” issued, or created in any of those colonies, should
be a legal tender, with a proviso, that nothing therein
contained should be construed to extend to make any
of the bills, then subsisting, a legal tender.

§ 1362. Another suggestion has been made; “that
paper currency, which has a fund assigned for its re-
demption by the state, which authorizes its issue,
does not constitutionally fall within the description of
“bills of credit.” The latter words (it is said) appro-
priately import bills drawn on credit merely, and not
bottomed upon any real or substantial fund for their
redemption ; and there is a material, and well known
distinction between a bill drawn upon a fund, and one
drawn upon credit only.! In confirmation of this rea-
soning, it has been said, that the emissions of paper
money by the states, previous to the adoption of the
constitution, were, properly speaking, bills of credit,
not being bottomed upon any fund constituted for their
redemption, but resting solely, for that purpose, upon
the credit of the state issuing the same. But this ar-
gument has been deemed unsatisfactory in its own
nature, and not sustained by historical facts. All bills
issued by a state, whether special funds are assigned
for the redemption of them or not, are in fact issued on
the credit of the state. If these funds should from any
cause fail, the bills would be still payable by the state.

1 Craig v. State of Missouri, 4 Peters’s Sup. Ct. R. 447,
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If these funds should be applied to other purposes, (as
they may be by the state,) or withdrawn from the
reach of the creditor, the state is not less liable for their
paymént. No exclusive credit is given, in any such
case, to the fund. If a bill or check is drawn on a fund
by a private person, it is drawn also on his credit, and
if the bill is refused payment out of the fund, the
drawer is still personally responsible. Congress has,
under the constitution, power to borrow money on the
credit of the United States. But it would not be less
berrowing on that credit, that funds should be pledged
for the re-payment of the loan; such, for instance, as
the revenue from duties, or the proceeds of the pubtic
lands. ¥ these funds should fail, or be diverted, the
lender would still trust to the credit of the government.
But; in point of fact, the bills of credit, issued by the
colonies and states, were sometimes with a direct or
implied pledge of funds for their redemption. The
constitution itself points out no distinction between.
bills of the one sort or the other. And the act of 24
Geo. 2d. ch. 53 requires, that when bills of credit are
issued by the colonies in the emergencies therein stat-
ed, an ample and sufficient fund shall, by the acts au-
thorizing the issue, be established for the discharge of
the same within five years at the farthest. So, that
there is positive evidence, that the phrase, « bills of
credit,” was understood in the colonies to apply to all
paper money, whether funds were provided for the re-
payment or not.!

§ 1368. This subject underwent an ample discus-
sion in a late case. The state of Missouri, with a view
to relieve the supposed necessities of the times, au-

1 See 2 Hutch. Hist. 208, 381.
VOL. III. 30
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thorized the establishment of certain loan-offices to
Joan certain sums to the citizens of that state, for which
the borrowers were to give security by mortgage of
real estate, or personal property, redeemable in a lim-
ited period by instalments. The loans were to be
made in certificates, issued by the auditor and treasur-
er of the state, of various denominations, between ten
dollars and fifty cents, all of which, on their face, pur-
ported to be receivable at the treasury, or any of the
loan offices of the state, in the discharge of taxes or
debts due to the state for the sum of — with interest
for the same at two per centum per annum. These
- certificates were also made receivable in payment of all
salt at the salt springs ; and by all public officers, civil
and military, in discharge of their salaries and fees of
“office. And it was declared, that the proceeds of the
salt springs, the interest accruing to the state, and all
estates purchased under the same act, and all debts
due to the state, should be constituted a fund for the
redemption of them. The question made was, wheth-
er they were “bills of credit,” within the meaning of
the constitution. It was contended, that they were
not ; they were not made a legal tender, nor directed
to pass as money, or currency. They were mere evi-
dences of loans made to the state, for the payment of
which specific and available funds were pledged. They
were merely made receivable in payment of taxes, or
other debts due to the state.

§ 1364. The majority of the Supreme Court were
of opinion, that these certificates were bills of credit
within the meaning of the constitution. Though not
called bills of credit, they were so in fact. They were
designed to circulate as currency, the certificates being
to be issued in various denominations, not exceeding
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“ten dollars, nor less than fifty cents. Under such cir-
cumstances, it was impossible to doubt their real char-
acter and object, as a paper currency. They were to
be emitted by the government ; and they were to be
gradually withdrawn from circulation by an annual
withdrawal of ten percent. It was wholly unnecessary,
that they should be declared to be a legal tender.
Indeed, so far as regarded the fees and salaries of
public officers, they were so.! The minority were of
a different opinion, upon various grounds. One was,
that they were properly to be deemed a loan by the
state, and not designed to be a circulating curren-
cy, and not declared to be so by the act. Another
was, that they bore on their face an interest, and for
that reason varied in value every moment of their ex-
istence, which disqualified them for the uses and pur-
poses of a circulating medium. Another was, that all
the bills of credit of the revolution contained a promise
to pay, which these certificates did not, but were mere-
ly redecmable in discharge of taxes, &c. Another
was, that they were not issued upon the mere credit of
the state; but funds were pledged for their redemp-
tion. Another was, that they were not declared to be
a legal tender. Another was, that their circulation

- was not enforced by statutory provisions. No creditor

was under any obligation to receive them. In their na-
ture and character, they were not calculated to produce
any of the evils, which the paper money issued in the
revolution did, and which the constitution intended to
guard against.®

1 Craig v. The Stale of Missourt, 4 Peters’s Sup.Ct. R. 410, 425 to 438,
2 Some of these grounds apply equally to some of the “ bills of cred-
it,” issued by the colonies. In fact, these certificates seem to have dif-
fered in few, if any essential circumstances, from those issued by the
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§ 1365. The next prohibition is, that no state shall
“ make any thing but gold and silver coin, a tender in
% payment of debts.” This clause was manifestly found-
ed in the same general policy, which procured the
adoption of the preceding clause. The history, indeed,
of the various laws, which were passed by the states
in their colonial and independent character upon this
subject, is startling at once to our morals, to our patriot-
ism, and to our sense of justice. Not only was paper
money issued,and declared to be a tender in payment of
debts; but laws of another character, well known un-
der the appellation of tender laws, appraisement laws,
instalment laws, and suspension laws, were from time
to time enacted, which prostrated all private credit,
and all private morals. By some of these laws, the
dye payment of debts was suspended ; debts were,
in violation of the very terms of the contract, authorized
to be paid by instalments at different periods; prop-
erty of any sort, however worthless, either real or per-
sonal, might be tendered by the debtor in payment of
his debts; and the creditor was compelled to take the

Province of Massachusetts iz 1714 and 1716, and had the same general
objects in view by the srme means, viz. to make temporary loans to the
inhabitants to relieve their wants by an issue of paper money.* The
hills of credit issued by congress in 1780 were paysble with interest.
8o were the treasury notes issued by congress in the late war with
Great Britain. Yet both circulated and were designed to circulate as
curzenocy. The bills of credit issued by congress in the revolution were
not made a legal tender.t It has also been already seen, that the first
bills of credit ever issued in America, in 1690, contained no promise of
payment by the state, and were simply receivable in discharge of pub-
lic dues Mr. Jefferson, in the first volume of his Correspondence,
(p- 401, 402,) has given a succinct history of paper money in America,
aspecially in the revolution. It is a sad but instructive account.

# 1 Hutch. History, 402, 403, and note ; 2 Hutch. History, 208.

t Ante, § 1361.

. 9‘3‘ 3 Ma.u) g;lin. Collection, (2dseries,) 260, 961 Ante, § 1353, 1361. Seo 4 Mass. Hist. Coll.
series,) 99. ‘
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property of the debtor, which he might seize on exe-
cution, af an appraisement wholly disproportionate toiits’
known value.! Such grievances, and oppressions, and
others of a like nature, were the ordinary results of
legislation during the revolutionary war, and the inter-
mediate period down to the formation of the constitu-
tion. They entailed the most enormous evils on the
country ; and introduced a system of fraud, chicanery,
and profligacy, which destroyed all private confidence,
and all industry and enterprise.?®

§ 1366. It is manifest, that all these prohibitory
clauses, as to coining money, emitting bills of credit,
and tendering any thing, but gold and silver, in payment
of debts, are founded upon the same general policy,
and,result from the same general considerations. The
policy is, to provide a fixed and uniform value through-
out the United States, by which commercial and other
dealings of the citizens, as well as the monied transac-
tions ‘of the government, might be regulated. For it
may well be asked, why vest in congress the power to
establish a uniform standard of value, if the states
might use the same means, and thus defeat the uni-
formity of the standard, and consequently the standard
itself? And why establish a standard at all for the
government of the various contracts, which might be
entered into, if those contracts might afterwards be
discharged by a different standard, or by that, whichis
not money, under the authority of state tender laws? All
these prohibitions are, therefore, entirely homogeneous,
and are essential to the establishment of a uniform stan-
dard of value in the formation and discharge of contracts.
For this reason, as well as others derived from the

1 3 Elliot’s Debates, 144.
3 See Sturgis v. Crowninshield, 4 Wheat. R. 204.
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phraseology employed, the prohibition of state tender
laws will admit of no construction confining]it to state
laws, which have a retrospective operation.! Accord-
ingly, it has been uniformly held, that the prohibition
applies to all future laws on the subject of tender ; and
therefore no state legislature can provide, that future
pecuniary contracts may be discharged by any thing,
but gold and silver coin.*

§ 1367. The next prohibition is, that no state shall
“pass any bill of attainder, ex post facto law, or law
“impairing the obligation of contracts.” The two form-
er require no commentary, beyond what has been al-
ready offered, under a similar prohibitory clause applied
to the government of the United States. The same
policy and principles apply to each.® It would have
been utterly useless, if not absurd, to deny a power to
the Union, which might at the same time be applied
by the states, to purposes equally mischievous, and ty-
rannical ; and which might, when applied by the states,
be for the very purpose of subverting the Union. Be-
fore the constitution of the United States was adopted,
every state, unless prohibited by its own constitution,
might pass a bill of attainder, or ex post facto law, as a
general result of its sovereign legislative power. And
such a prohibition would not be implied from a consti-
tutional provision, that the legislative, executive, and
judiciary departments shall be separate, and distinct ;
that crimes shall be tried in the county, where they are
committed ; or that the trial by jury shall remain invio-

1 Ogden v. Saunders, 12 Wheat. R. 265, per Washington J.

2 QOgden v. Saunders, 12 Wheat. R. 265, 269, 288, 289, 305, 306, 328,
335, 336, 339.

3 See The Federalist, No. 44, 84.
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late. The power to pass such laws would still remain,
at least so far as respects crimes committed without
the state.! During the revolutionary war, bills of at-
tainder, and ex post fucto -acts of confiscation, were
passed to a wide extent ; and the evils resulting there-
from were supposed, in times of more cool reflection,
to have far outweighed any imagined good.

1" Cooper v. Telfair, 4 Dall. R. 14; 8. C. 1 Peters's Cond. R. 211.
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CHAPTER XXXIV.

PROHIBIPIONS ON THE STATES.—IMPAIRING
' COGNTRACTS.

- § 1368. The remaining clause, as to impairing the
obligation of contracts, will require a more full and de-
liberate examination. The Federalist treats this sub-
ject in the following brief, and general manner. “Bills
of attainder, ex post facto laws, and laws impairing
the obligation of contracts are contrary to the first
principles of the social compact, and to every principle
of sound legislation. The two former are expressly
prohibited by the declarations prefixed to some of the
state constitutions ; and all of them are prohibited by
the spirit and scope of their fundamental character.
Our own experience has taught us, nevertheless, that
additional fences against these dangers ought not to
be omitted. Very properly, therefore, have the con-
vention added this constitutional bulwark, in favour of
personal security, and private rights, &c. The sober
people of America are weary of the fluctuating policy,
which has directed the public councils. They have
seen with regret and indignation, that sudden changes
and legislative interferences in cases affecting personal
rights became jobs in the hands of enterprising and
influential speculators, and snares to the more industri-
ous and less informed part of the community. They
have seen, too, that one legislative interference is but
the first link in a long chain of repetitions, every sub-
sequent interference being naturally provoked by the
effects of the preceding. They very rightly infer, there-
fore, that some thorough reform is wanting, which will
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banish speculations on public measures, inspire a gene-
ral prudence and industry, and give a regular course
to the business of society.”!

§ 1369. With these remarks the subject is dismiss-
ed. And yet, perhaps, there is not a single clause of
the constitution, which bas given rise to more acute
and vehement controversy ; and the nature and extent.
of whose prohibitory force has called forth more inge-
nious speculation, and more animated juridical dis-
cussion.* What isa contract? What is the obligation
of a contract? What is impairing a contract? To
what classes of laws does the prohibition apply? To
what extent does it reach, so as to control prospec-
tive legislation on the subject of contracts? These
and many other questions, of no small nicety and in-
tricacy, have vexed the legislative halls, as well as the
judicial tribunals, with an uncounted variety and fre-
quency of litigation and speculatlon.

§ 1370. In the first place, what is to be deemed a
contract, in the constitutional sense of this clause? A
contract is an agreement to do, or not to do, a particular
thing;® or (as was said on another occasion) a contract is
a compact between two or more persons.* A contract
is either executory, or executed. An executory con-
tract is one, in which a party binds himself to do, or
not to do a particular thing. An executed contract is
one, in which the object of the contract is performed.
This differs in nothing from a grant;*® for a contract

1 The Federalist, No. 44.

2 1 Kent’s Comm. Lect. 19, p. 387.

3 Sturgis v. Crowninshield, 4 Wheaton’s R. 197. See also Green v.
Biddle, 8 Wheat. R. 92; Ogden v. Saunders, 12 Wheat. R. 256, 297,
302, 316, 335 ; Gorden v. Prince, 3 Wash. Cir. Ct. R. 319.

4 Fletcher v. Peck, 6 Cranch, 136; S. C. 2 Peters’s Cond. R. 321.

5 1d. and 2 Black. Comm. 443.

VOL. 1I1. 31
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executed conveys a chose in possession ; a contract exe-
cutory conveys only a chose in action.! Since, then, a
grant isin fact acontract executed, the obligation of which
continues ; and since the constitution uses the gene-
ral term, condract, without distinguishing between those,
which are executory and those, which are executed ; it
must be construed to comprehend the former, as well
as the latter. A state law, therefore, annulling conveyan-
ces between individuals, and declaring, that the grantors
should stand seized of their former estates, notwith-
standing those grants, would be as repugnant to the
constitution, as a state law discharging the vendors
from the obligation of executing their contracts of sale
by conveyances. It would be strange, indeed, if a con-
tract to convey were secured by the constitution, while
an absolute conveyance remained unprotected.? That
the contract, while executory, was obligatory ; but when
executed, might be avoided.

§ 1371. Contracts, too, are express, or implied.
Express contracts are, where the terms of the agree-
ment are openly avowed, and uttered at the time of the
making of it. Implied ccntracts are such, as reason
and justice dictate from the nature of the transaction,
and which therefore the law presumes, that every man
undertakes to perform.®* The constitution makes no
distinction between the one class of contracts and the
other. It then ‘equally embraces, and applies to both.
Indeed, as by far the largest class of contracts in civil
society, in the ordinary transactions of life, are implied,
there weuld be very little object in securing the inviola-

1 2 Black. Comm. 443.

2 Fletcher v. Peck, 6 Cranch’s R. 137; S. C.2Peters’s Cond. R. 321,
322.

3 2 Black. Comm. 443.
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bility of express contracts, if those, which are implied,
might be impaired by state legislation. ‘The constitu-
tion is not chargeable with such folly, or inconsistency.
Every grant in its own naturc amounts to an extin-
guishment of the right of the grantor, and implies a
contract not to re-assert it. A party is, therefore, al-
ways estopped by his own grant.! How absurd would
it be to provide, that an express covenant by him,
as a muniment attendant upon the estate, should bind
him for ever, because executory, and resting in action;
and yet, that he might re-assert his title to the estate,
and dispossess his grantee, because there was only an
implied covenant not to re-assert it.

§ 1372. In the next place, what is the obligation of
a contract? It would seem difficult to substitute words
more intelligible, or less liable to misconstruction, than
these. And yet they have given rise to much acute
disquisition, as to their real meaning in the constitution.
It has been said, that right and obligation are correla-
tive terms. Whatever I, by my contract, give another
aright to require of me, I, by that act, lay myself under
an obligation to yield or bestow. The obligation of
every contract, then, will consist of that right, or power
over my will or actions, which I, by my contract, con-
fer on another. And that right and power will be found
to be measured, neither by moral law alone, nor by
universal law alone, nor by the laws of society alone ;
but by a combination of the three; an operation, in
which the moral law is explained, and applied by the
- law of nature, and both modified and adapted to the
exigencies of society by positive law. In an advanced

1 Fletcher v. Peck, 6 Cranch’s R. 137; 8. C. 2 Peters’s Cond. R. 321,
322; Darimouth College v. Woodward, 4 Wheat. R. 657, 658, 688, 689.
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state of society, all contracts of men receive a relative,
and not a positive interpretation. The state construes
them, the state applies them, the state controls them,
and the state decides, how far the social exercise of the
rights, they give over each other, can be justly asserted.!”
Again, it has been said, that the constitution distin-
guishes between a contract, and the obligation of a
contract. The latter is the law, which binds the parties
to perform their agreement. The law, then, which has
this binding obligation, must govern and control the
contract it every shape, in which it is intended to. bear
upon it.* Again, it has been said, that the obligation of
a contract consists in the power and efficacy of the
law, which applies to, and enforces performance of it,
or an equivalent for non-performance. The obligation
does not inhere, and subsist in the contract itself, pro-
prio vigore, but in the law applicable to the contract.®
And again, it has been said, that a contract is an agree-
ment of the parties; and if it be not illegal, it binds
them to the extent of their stipulations. Thus, if a
party contracts to pay a certain sum on a-certain day,
the contract binds him to perform it on that day, and
this is its obligation.*

§ 1373. Without attempting to enter into a minute’
examination of these various definitions, and explana-
tions of the obligation of contracts, or of the reason-
ing, by which they are supported and illustrated ; there
are some considerations, which are pre-supposed by all

J Per Johnson J. in Ogden v. Saunders, 12 Wheat. R. 281, 282.

2 Jd. Washington J., p. 257, 258,259; Thompson J., p. 300, 302 ; Trim-
ble J., p. 316.

3 Id. Trimble J., p. 317, 318.

4 Id. Marshall C. J., p. 335, 344 to 346; Sturgisv. Crowninshield,
4 Wheat. R. 197 ; Flelcher v. Peck, 6 Cranch’s R. 137.
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of them; and others, which enter into some, and are
excluded in others.
§ 1374. It seems agreed, that, when the obligation o
contracts is spoken of in the constitution, we are to
understand, not the mere moral, but the legal obligation
of contracts. The moral obligation of contracts is, so
far as human society is concerned, of an imperfect kind,
which the parties are left free to obey or not, as they
please. It isaddressed to the conscience of the parties,
under the solenin admonitions of accountability to the
Supreme Being. No human lawgiver can either im-.
pair, or reach it. The constitution has not in contem-
plation any such obligations, but such only, as might be
impaired by a state, if not prohibited.! It is the civil
obligation of contracts, which it is designed to reach,
that is, the obligation, which is recognised by, and re-
sults from the law of the state, in which it is made.
If, therefore, a contract, when made, is by the law of
the place declared to be illegal, or deemed to be a
nullity, or a nude pact, it has no civil obligation, because
the law in such cases forbids its having any binding
efficacy, or force. It confers no legal right on the one
party, and no correspondent legal duty on the other.
There is no means allowed, or recognised to enforce it;
for the maxim is, ex nudo pacto non oritur actio. But
when it does not fall within the predicament of being
either illegal, or void, its obligatory force is coextensive
with its stlpulatlons.
§ 1375. Nor is this obligatory force so much the re-

sult of the positive declarations of the municipal law, as
of the general principles of natural, or (as it is some-

1 Ogden v. Saundcra, 12 Wheaton’s R. 257, 258, 280, 281, 300, 316 to
318, 337, 338.
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times called) universal law. In a state of nature, inde-
pendent of the obligations of positive law, contracts
may be formed, and their obligatory force be complete.!
Between independent nations, treaties and compacts
are formed, which are deemed universally obligatory ;
and yet in no just sense can they be deemed depen-
dent on municipal law.? Nay, there may exist (ab-
stractly speaking) a perfect obligation in contracts,
where there is no known and adequate means to en-
force them. As, for instance, between independent
nations, where their relative strength and power pre-
clude the possibility, on the side of the weaker party,
of enforcing them. So in the same government, where
a contract is made by a state with one of its own citi-
zens, which yet its laws do not permit to be enforced
by any action or suit. In this predicament are the
United States, who are not suable on any contracts
made by themselves ; but no one doubts, that these are
still obligatory on the United States. Yet their obliga-
tion is not recognised by any positive municipal law in
a great variety of cases. It depends altogether upon
principles of public or universal law. Still, in these
cases there is a right in the one party to have the con-
tract performed, and a duty on the other side to per-
form it. But, generally speaking, when we speak of
the obligation of a contract, we include in the idea some
known means acknowledged by the municipal law to
enforce it. Where all such means are absolutely de-
nied, the obligation of the contract is understood to be
impaired, though it may not be completely annihilated.
Rights may, indeed, exist without any present adequate

1 Ogden v. Saunders, 12 Wheat. R. 281, 282; Td. 344 to 346 ; 1d. 350.
$ Ogden v, Saunders, 12 Wheat. R. 280, 281, 344 to 346.
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correspondent remedies between private persons.
Thus, a state may refuse to allow imprisonment for
debt; and the debtor may have no property. But
still the right of the creditor remains; and he may en-
force it against the future property of the debtor.! So
a debtor may die without leaving any known estate, or
without any known representative. In such cases we
should not say, that the right of the creditor was gone;
but only, that there was nothing, on which it could
presently operate. But suppose an administrator should
be appointed, and property in contingency should fall
in, the right might then be enforced to the extent of
the existing means. ' '

§ 1376. The civil obligation of a contract, then,
though it can never arise, or exist contrary to positive
law, may arise or exist independently of it;* and it
may be, exist, notwithstanding there may be no present
adequate remedy to enforce it. Wherever the muni-
cipal law recognises an absolute duty to perform a con-
tract, there the obligation to perform: it is complete,
although there may not be a perfect remedy.

§ 1377. But much diversity of opinion has been ex-
hibited upon another point ; how far the existing law
enters into, and forms a part of the contract. It has
been contended by some learned minds, that the mu-
nicipal law of the place, where a contract is made, forms
a part of it, and travels with it, wherever the parties to
it may be found.® If this were admitted to be true, the
consequence would be, that all the existing laws of a
state, being incorporated into the contract, would con-

1 See Sturgis v. Crowninshield, 4 Wheat. 200, 201 ; Muson v. Hatle,
12 Wheat. R. 370.

2 Ogden v. Suunders, 12 Wheat. R. 344 to 346 ; 1d. 350.

3 Ogden v. Saunders, 12 Wheat. R. 259, 260 ; 1d. 297, 208, 302

’
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stitute a part of its stipulations, so that a legislative re-

peal of such laws would not in any manner affect it.!

Thus, if there existed at the time a statute of limita-

tions, operating on such contracts, or an insolvent act,

under which they might be discharged, no subsequent

repeal of either could vary the rights of the parties, as

to using them, as a bar to a suit upon such contracts.

If, therefore, the legislature should provide by a law,

that all contracts thereafter made should be subject to

the entire control of the legislature, as to their obliga-

tion, validity, and execution, whatever might be their

terms, they would be completely within the legislative
power, and might be impaired, or extinguished by fu-

ture laws ; thus having a complete ex post facto opera-

tion. Nay, if the legislature should pass a law declar-

ing, that all future cantracts might be discharged by a

tender of any thing, or things, besides gold and silver,

there would be great difficulty in affirming them to be

unconstitutional ; since it would become a part of the -
stipulations of the contract. And yet it is obvious, that
it would annihilate the whole prohibition of the consti-
tution upon the subject of tender laws.?

§ 1378. It has, therefore, been judicially held by a
majority of the Supreme Court, that such a doctrine is
untenable. Although the law of the place acts upon a
contract, and governs its construction, validity, and
obligation, it constitutes no part of it. The effect of
such a principle would be a mischievous abridgment of
legislative power over subjects within the proper juris-
diction of states, by arresting their power to repeal, or
modify such laws with respect to existing contracts.®

1 QOgden v. Saunders, 12 Wheat. R. 260, 261, 262, 284, 336 to 339. ‘
8 QOgden v. Saunders, 12 Wheat. R. 284, 324, 325, 336 to 339.
3 QOgden v. Saunders, 12 Wheat. R. 343.
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The law necessarily steps in to explain, and construe
the stipulations of parties, but never to supersede, or
vary them. A great mass of human transactions de-
pends upon implied contracts, ypon contracts, not writ-
ten, which grow out of the acts of the parties. In such
cases the parties are supposed to have made those
stipulations, which, as honest, fair, and just men, they
ought to have made. When the law assumes, that the
parties have made these stipulations, it does not vary
their contract, or introduce new terms into it; but it
declares, that certain acts, unexplained by compact,
impose certain duties, and that the parties had stipu-
lated for their performance. The difference is obvious
between this, and the introduction of a new condition
into a contract drawn out in writing, in which the par-
ties have expressed every thing, that is to be done by
either.! So, if there be a written contract, which does
not include every term, which is ordinarily and fairly
to-be implied, as accompanying what is stated, the law
performs the office only of expressing, what is thus
tacitly -admitted by the parties to be a part of their in-
tention. To such an extent the law acts upon con-
tracts. It performs the office of interpretation. But
this is very different from supposing, that every law,
applicable to the subject matter, as a statute of limita-
tions, or a statute of insolvency, enters into the con-
tract, and becomes a part of the contract. Such a
supposition is neither called for by the terms of the
contract, nor can be fairly presumed to be contem-
plated by the parties, as matters ex confractu. The
parties know, that they must obey the laws; and that

1 Ogden v. Saunders, 12 Wheat. R. 341, 342.
VOL. III. 32
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the laws act upon their contracts, whatever may be
their intention. .
§ 1379. In the next place, what may properly be
deemed impairing the obligation of contracts in the
sense of the constitution? It is perfectly clear, that
any law, which enlarges, abridges, or in any manner
changes the intention of the parties, resulting from the
stipulations in the contract, necessarily impairs it. The
manner or degree, in which this change is effected, can
in no respect influence the conclusion; for whether
the law affect the validity, the construction, the dura-
tion, the discharge, or the evidence of the contract, it
impairs its obligation, though it may not do so to 